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IN CHANCERY. A 
King George the 2d died at Ken/ington, 


Huary TERM, 16 Geo. 2. 1742. 
O. S. Philip Lord Hardwicke Baron of 
Hardwicke in the county of Gloucefter 
was Chancellor, and continued ſo until 
Michaelmas Term 30 Geo. 2. On the 
19th of November 1756, he reſigned 
the Great Seal, which was the ſame day 
given in commiſſion to Sir John Willes 
Knight, Lord Chief Juſtice of the Com- 
mon Bench, Sir Sydngy Stafford Smythe 
Knight a Baron of the Exchequer, and 
Sir John Eardly Wilmot Knight a 
Judge of the King's Bench. 

On Thurſday June the 3oth 1757, being 
the very next day after Trinity Term 
30 & 31 Gee. 2. the above Lords Com- 
miſſioners reſigned the Great ſeal, which 
at the ſame me was delivered by the 
King to Sir Rebert Henley Knight, his 
attorney general who was appointed 


Lord Keeper thereof. 
In the degunning of the year 1760. the 
Lord Keeper Henley was created a peer 


by the ſtile and title, of Robert Lord 
Henley, Baron of Grainge, in the county 
of Southampton, and appointed Lord 
High Steward of England, bifore 
whom, and his peers, on the 16th and 
' 17th of April 17,60, Lawrence earl of 


Ferrers was tried and found guilty of 
murder nem. con. and on Friday the 18th! 
received ſentence to be hanged on Mon- 
day following, and to be anatomized z 
but was reſpited till May the th fol- 
low ing, when he was hanged at Tyburn., 
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Oaaber 25th 1760. 


A few days before Hilary Term 1 Geo 3. 
the Lo 


In the vacation 


1761, rd Keeper Henley delivered 
the Great ſeal to the young King, who 
immediately re-delivered 1t to him by 
the ſtyle of Lord Chancellor; and ſome 
time after he was created Earl of Nor. 
thington, and about the ſame time the 
patents of all the 12 Judges were re- 
newed by King Geo. the 3d. 

ter Trinity Term 6 Geo, 
3. 1766. the earl of Narthington re- 


. igned the Great ſeal, which at the ſame 


Hilary Term 16 Geo. 2. 1742. 


1 


time was delivered to Charles Lord 
Camden, Baron of C anden. place, in the 
county of Kent, Lord Chief Juſtice of 
the court of common Bench, by the 
ſtyle of Lord Chancellor, who at the 
time of publiſhing theſe Caſes, preſides 
in the High Court of. Chancery with 
great dignity. 

William 


Forieſcue, Eſq. Maſter of the rolls, con- 
tinued fo until he died in 1749; Sir 
Job Strange, immediately ſucceeded 
im, and continued Maſter of the rolls 
till he died in Trinity Term 27 & 28 
Geo, 2. 1754. 
Knight, immediately ſucceeded him, 
and continued Maſter of the rolls till 
he died in Michaelmas Term 4 Geo. 3. 
1763. and in Via Term following 
Sir Thomas Sexvell Knight ſucceeded 
him, and is now Maſter of the rolls. 
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On Tugſday the 25th of May in aer 


| field Baron of Mansfeld, in the county 


JUDGES, BERJEANTS AND COUNSEL, 


JUSTICES OF THE KING'S BENCH. 


Hrt.azy Trau 16 Geo. 2.1742. O. S. Sir 
William Lee Knight, Lord Chief Juſ- 
tice, Sir William Chapple Knight, 
Martin Wright Eſq. and I homas Deni- 

fon Eſq. Juſtices. ; 

In Hilary vacation 1914-5. O. S. Mr. 
Juſtice Chapple died, and Sir Michael 
Fofter Knight, Serjeant at law, recor- 
der of Brijto{ was made Juſtice of the 
King's Bench in his room, in the fol- 
lowing term. 

Sir William Lee Knight, Lord Chief Juſ. 
tice died in Hilary vacation 17 54, and 
on the zd of May 1754, Sir Dudley 
Rider Knight, the King's attorney ge- 
neral was made a Serjeant at Law, 
and Lord Chief Juſtice B. R. in his 
room. 5 

In Hilary Term 28 Geo. 2. 1755. Sir 

Martin Wright Knight, the Senior 
Prnifne judge reſigned, by reason of a 

weakneſs in his eyes, and had a penſion 
granted to him for his faithful ſervice; 
and on the 11th of February Sir Jobs 
Eardly Wilmot Knight, an eminent bar- 
riſter was called to the degree of Ser- 
jeant at law, made a judge of B. K. 
and next day took his ſcat in court. 


Term 29 Gro. 2. 1716. Sir © Dudley | 
Rider Knight, Chief juſtice of B. . 
died at his houſe in Chancery Lane in 
Trinity Term following (there being no 
Chief Juſtice appointed) Mr. Juſtice 


| B. R. and took his place in court the 
. 11th of the ſame month. | 
On Monday the 7th of November 1763. 
the firſt day of M:chaelmas Term 4 
Geo. 3. Sir Michael Foſter died, and in 
Hilary Term following Sir Foſeph Yates 
Knight, an eminent barriſter was cal. 
led to the derree of Serjeant at law, 
and made a judge of B. R. in the room 
of Mr. Juſtice Fe/ter. 
In Eater Term 5 Geo. 3. 1765. Sir 
Thomas Deniſon Knight, the Senior 
Puijne Judge reſigned by reaſon of age 
and infirmities, and had a ſion 
ranted to him for his long and faithful 
er in the ſame term Sir Richard 
Afton Knight, Lord Chief Juſtice of the 
Common Pleas in Ireland, was called 
to the — of Serjeant at law, and 
made a judge of B. R. in his room. 
Towards the latter end of the vacation 
after Trinity Term 6 Ges. 3. 1766. Sir 
Jobn Eardly Wilmat Knight, a Judge 
of B. R. was appointed Lord Chief 
ultice of the court of Common Bench, 
in the room of Lord Camden promoted 
to the Great ſeal; and Jamo Henwitt 
Serjeant at · law was made a Judge of 
P. R. in the roomof Mr. Juſtice 22 
In December 1767. James Heavit! Eſq. a 
judge of the King's Bench was ap- 
pointed Lord Charicthof of Ireland, 
and created a peer of that kingdom 
by the title of Baron Liford. 


Deniſon prefided with great ability, 
and — balinefs of the — was well 
diſpatched. e 
On Monday November the 8th 1946. in 
Michaelmas Term 30 Geo. 2. The | 
honourable Villiam Murray Eſq. the 
King's attorney general was called to 
the degree of Serjeant at law, and the 
ſame day was created a peer by the 
ſtyle and title of Milian Lord Mans. 


January 27th 1768. Hilary Term 8 Geo, 
3. Edward Willes Eſq. the King's ſo- 
on —. ſecond ſon of the late 
Eerd Chief Juſtice Mills, was made a 
Serjeant at law, and a judge of B. R, 
in the room of Mr. juſtice Hewitt, now 

Lord Chancellor of [reland. 2 
The Judges of the King's Bench at the 
time of publiſhing theſe Cajes are 
William lord Mansfield Chief Juſtice, 
Sir Foſeph Yates, Sir Richard Afton, 


of Notting hau, appointed C hlef Juſtice | 


and Edward Willes Eſq. juſtices, 


JUSTICES 


\ 


JUDGES, *SERJEANTS AND COUNSEL. 


JUSTICES OF THE 


Hitaxy TAM 16 Geo. 2. 1742. O. S. Sir 
Jobn Willen Knight, Lord Chief Juf- 
tice, Sir Jobs Forteſcue Aland Knight, 
Sir Thomas Abney Knight, and Themas 
Barnett Eſq. juſtices, 

In Trinity Term 19 & 20 Geo. 2. 


ne 
Mr. Juſtice Forteſcne reſigned, and Sir 


Thomas Birch Knight, Serjeant at law 
was made a judge in his room. 
Mr. Juſtice 41 died about the latter 
end of Eaſter Term 23 Geo. 2. 1750. 
and in T#:mty Term following 2 
wel Gundry Eſq. an eminent barriſter 
was made a Serjeant, and a judge of the 
C. B. in his room. 
Mr. Juſtice Burnett died about the 6th of 
Fanuary 1763. N. S. and Sir Edward 
Clive Licht a baron of the exche- 
quer in Hilary Term follow ing was 
made a judge of the C. B. in his room. 
Mr. Juſtice Gandry died in Hilary vaca- 
tion 27 Geo. 2. 17 54+ upon the Weſtern 
circuit, and on the 2d of May 1754. in 
2 Term 27 Geo. 2. The honour. 
able Henry Bathurff "Eſq. one of his 
Majeſty's learned counſel, was made a 
Serjeant at law, a judge of the C. B. 
ond walk hi ſeat in court May the 6th 
I 


by a 
Mr. Juſtice Birch died March the 14th 
1757. and in Eaſter Term next follow. 
ing the honourable Miiliam Noel Eſq. 


one of his Majeſty's learned counſel was || 


mot Knight 
King's Bene 


made a Serjeant at law, and a judge of 
the C. B. in his room, 

On Tueſday December the 15th 1761. 
Lorl Chief Juſtice Mir, died ahout 


| 


COMMON BENCH. 


one o'clock in the morning, at his 
houſe in Bloomſbury Square ; on the 
- firſt day of H:/ary Term 2 Geo. 3. 
1762. Sir Charles Pratt, the King's 
attorney general, was made a Serjeant 
at law appointed-Lord Chief Juſtice of 
the C. B. and took his place in court 
on Monday the 25th of Fannary 

1762. 

On 8 24th of Fanuary 1763. in — 
Term 3 Geo. 3. Sir Hen Gou 4 
Knight, — — age of the — 

ver, having lately been appoint 
an ” 


court. "20 
In the vacation after Trinity Term 5 Geo. 
3. 1765. the right honourable Sir 
Charles Pratt, Lord Chief Juſtice of 
the C. B. was created a peer of the 
realm by. the ſtyle and title of CSO iet 
Lord Camden, Baron of Camden-place 
in the county of Kent. - 


In the vacation after Trimity Term 1766. 


the honourable Six Fohr Eardly Wil. 
one of the judges of the 
, was inted Lord 
Chief Juſtice of the C. B. (in the 
room of Lord Camden) and took his 
ſeat in court in Michae/mas Term the 
7th of Geo. 3. | 
The Judges of the Common Bench at the 
time of pelihng theſe Caſes are, Sir 
John Eardly W:lmat Knight, Lord 
hief Juſtice, Sir. Edward Clive 
Knight, the honourable Henry Ba- 
thurft Eſq. and Sir Henry Gould 
Knight, juſtices. | | 
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Fohn Reynolds Eiq. and Charles Clarke 
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On the zd of February in Hilary Term! 


JUDGES, SERJEANTS AND COUNSEL. 


BARONS OF THE EXCHEQUER. 


Hitazy Ter 16 Geo. 2. 1742. O. S. Sir 
Thomas Parr Knight, Lord Chief 
Baron, Sir Lagurerce Carter Knight, 


Eſq barons. N | 

In Hilary vacation 1744. O. S. Mr. 

Baron Carter died, and in Eaſter Term . 

18 Geo. 2. 745. Edward Clive By. | 
a learned barriſter was made a Serjeant 

at law, ond a Baron. 

In Faſter Term 1747. Me. baron Rey-|| 
olds died, and the honourable Heneage 
Legge Eſa. was made a Serjeant at 

law, and a Baron in 7rmity 7 erm 21 
Geo: 2. 1747. N 

In Eaſter Term 23 Cre. 2. 1750. Mr. 
Baron Clarke died, and ih Trinity 
Term 24 Geo. 2. 170. Sidney Stafford 
. Smythe Eſq. one of the King's learned 
counſel was made a Serjeant at law, 

and a Baron, 


o 


* 
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26 Geo. 2. 1753. N. S. Sir Richard 
Adams Knight, Recorder of London, 
was made a Serjeant at law, and a 
Baron of the Exchequer, in the room 
of Mr. Baron Clive, who was removed 
tothe Common Bench. 


In Trivity vacation. 32 C 33 Geo. 2. 


% 


17 60. Mr. Baron Legge died at Briſtol; 
e 


and in Michaelmas T exm following Sir 


|. Richard Lhyd Knight, was made a 


Serjeant at law, 
chequer. 


Baron of the Ex- 


In Trmity vacation 1 Geo. 3. 1761. Mr, 


Baron L/oyd died (at Northallerion in 


Yorkfhire, in his return from Newcaſtle, © . 


where he had been to try ſome rebels 
againſt the M:/:t:a) and in Michaclma: 
Nen following, Sir Henry Could 
Knight, one of his Majeity's learned 
counſel, was made a Baron of the Ex. 
chequer. \ 


In Vi ry Term 3 Geo. 2, 1 763. George 


Perratt Eſq. one of his Majeſty's 
learned counſel was made a Serjeant at 
law, and a Baron of the Exchequer, 
in the room of Mr. Baron Gold, 

who was removed to the Common 
Bench. 

The Barons of the Exchequer, at the time 
of publiſhing [Vol. I. and II. ] theſe 
Reports were, Sir Thoma, Parker 
Stafford Smythe Knight, Sir Richard 
Adams Knight, and George Perrott Eſq. 


Some Account of the moſt eminent CounstrL at the Ban, in the 
Years when theſe CASES, | Pol. I. and II.] were adjudged. 


Hilary TERM 16 Gep. 2.1742. Matthew 
Skinner, the King's firſt Serjeant at 
Law, Chief Juſtice of Ch-fer, 

Sir Dudley Rider Knight, the King's At- 
torney General. 

The honourable William Murray Eſq. the 
King's Sollicitor General, 


' 


— 


KinG's SERJEANTS AT Law, 


Samne! Prime, Thomas Birch, Edward 
Wiles Attorney of the Duchy, 


_ SerJzaAnTs AT Law, 


John Belfield, Simon Urlin Recorder of 
London, Thomas Huſſey, Abraham Gap. 
fer, William Wynne, John Agar, 
Richard Draper, William Hayward, 
Thomas Barnardifton, Edward Bootle, 
Edward Leeds, William Eyre, 


— — — 
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K1nc's Couxsgl. ExrRAORDINARAx. 
Themas Boatle Chancellor to the Prince of 
W, ales, ; 
William 


JUDGE, SERJBANTS AND COUNSEL. 


| 


William Pauncefort Attorney General to | 


the Prince. 

The hon. Alexander Hume Campbel, Sol- 
licitor General to the Prince. 

John Brown, William Noel, Thomas 
Clark, Jahn Strange, Richard Lloyd, 
Heneage Legg, Nathaniel Gundry. 

In Hilary Term-19 Geo. 2. 1745. O. S. 
the honourable Henry Bathurſt was 
made King's counſel, and Sollicitor 
General to the Prince of Wakes in the 
room of Alexander Hume Campbel. 

Trinity Term 21 Geo. 2. Henry Banks, 
Sidney Stafford Smythe, made King's 
counſel : Leeds the King's Serjeant : | 
and on the 23d of Fure 1747. David 
Poole was made a Serjeant. 

Michael nas Term 23 Geo. 2. 1749. Skin- 


| 


[ 


ner, the King's firſt Serjeant died, and || 


Sir Samuel Prime Knight, then was the 
King's firſt Serjeant. 

In Triaity vacation 24 & 25 Geo. 2. 1) 
Serjeant Yelfield was overturned in 
chariot upon the Weftern circuit and 
was ſo much. hurt that he died in 24 
hours afterwards, having gone that 
circuit above 120 times, ut audrvr. 

In Michaelmas Term 25 Geo. 2. 1751, 
Robert Henley Eſq. recorder of Bath, 
was made King's counſel, 


25 


able Charles Yorke were made King's 
counſel. : 

In Eafter Term 27 Geo. 2. 1754. the 
honourable William Murray was made 
Attorney General, and Sir Richard 
Lid Sollicitor General to the King. 

February tith 1755. Hilary Term 28 _ 
2. Lomax Martin, James Hewitt, and 
William Davy were made Serjrants at 
law : and about this time Serjeant 

| 42 died, and Serjeant Leeds left 
the bar. Ro 

In Omeber 1756, Sir Robe Henley was 
made Attorney General, and the ho- 
noutable Charles Yorke Sollicitor Ge- 
neral to the King. 

November 11th 1755. Edward Wiles 
Eſq. made King's counſel, and this day 
took his place within the bar. 

March 7th 1757. Serjeant Willes was ap- 
pointed Lord Chiet Baron of the Ex- 
chequer in [reland. 

May 3d 1757. Thomas * and 
Tome Forfter were made Serjeants at 

w, and the ſame day Serjeant Poole 
was fworn King's Serjeant, and George 

Perrott King's counſel, 


| 


1 Eafter Term 31 Geo. 3. Eliab Harvey 


made King's counſel. | 
Trimty Term 1758. Sir Samuel Prime 


In the vacation after Trinity Term 1752. 
Serjeant Barnardiſton died. 95 


Sir Thomas Bootle Chancellor to the late 
Prince of ales, died at Oxford, in the 
year 1753. 


February 3d 1753. the Reporter was 
made Serjeant 2 law. a 

Serjeant Agar died the th of FJarnary 

1754 5 | 

In Hilary vacation 27 Geo. 2. 1754. 
Henry Gould, Charles Pratt, Fletcher | 
Norton, Thomas Sexwell, and the honour. 


S 


* 
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Knight, the King's firſt * re- 

tired from the bar, where he had long 
practiſed in full buſineſs to the laſt, wit 

the greuteſt honour and abihit 7. 

In _ vacation 1758, Serjeant Mar- 
tin died. 

In Michaelmas vacation 1758. Serjeant 
Leeds died, Serjeant itt 
King's Serjeant ſoon afterwards, 

February the 6th 1759, William Whita- 
her, George Nares, and Anthony Keck 
made Serjeants at law, the two firſt 
went out King's Serjeants. 


1 


SERJEANTS 
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| — — Prime Knight, the King's firſt | 


| Wi lliam er. William moons 
/ 


JUDGES, SERJEANTS AND COUNSEL. 


SERJEANTS at Law, and Kixc's 
Geo. 2. 


Coontar in ; Hilary Term,” 32 
1759. 


In Hilary Term 3 Gee. 3. 1765. vob 


eant (retired.) | Aſpinal, and - Fohn Glynn made Ser- 
Sir 5 Pratt Attorney General to jeants at law. 

the King. Jobn Morton King's counſel, appointed 

The honourable Charles Yorke, Sollicitor || Chief Juſtice of Cheſter. 
General to the King. Serjeant Hayward died about this time in 

| Shropſhire. 
— | . Wedderburn made King's coun- 
ſel about this time. 


Kinc's SERJEANTS AT Law, 


David Poole, Fames Hewitt, Ni 2 
Whitaker, George Naret. | 


Kixc's CouwW II. 
Richard Leyd, Richard . Afton, Henry 
Could, Edwvard Willes, T homas Sewell, 
William De Grey, Fletcher Norton, | 
. George Perrott, * n Eligb 


Mr. Yorke the Attorney General reſigned 
a little before M:ichaelmas Term 4 Geo. 
3. 1763. 

Hilary Term 4 Ges. 3. 1764. Serjeant 
Henvitt voluntarily reſigned his patent 
to King's Serjeant ; Sir Fletcher Nor- 
ton being ſome time before Sollicitor 
General, was about this time made 
Attorne General, and Will;:am De 
— licico General to the King. 

2 3d 1764. Serjeant Burland made 
ing's Serjeant, and Richard c 
King $ counſel. 


_—_— 5 4 A In Hilary vacation 5 Geo, 3. 1765. Ser. 


n 


| n AT Law. 12 


jeant William Eyre died in Queen's 
Square, in the pariſh of St. George the 
Martyr. 


7 April — Eafter Term 5 Geo. 3. 1765, 


' George Wilſon, William Dawy, Thomas 
Ons Fa ames Forſter. 

Michaelmas Term 2 Geo. 3. 1761. Dr. 
William Blackiflon and Charles Ambler, 
lately made King's counſel. . | 

Saturday November th 17961. Peleph 
Sayer made a Serjeant. 

Fanuary 22d 1762. Jobn Burland mace 
a Serjeant at law, 

Richard Hiſſey, Edward Thurloav, —— 

Webb lately made King's counſel, 

On Friday October 2gth 1762. Serjeant 
Poole died at Bath, whither he had re- 
tired ever ſince laſt Hilary Term, 

In Michaelmas vacation 1762. Serjeant 
Day was made King's Serjeant. 


-@ * 


Richard Lergh, and William Jeph/on 
made Serjeants at law. 

In Trmity vacation 5 Gev. 3. 1765. the 
—_— Mr. Yorke again At- 

General, in the room of Sir 

Flete er Norton, who ſtill continues the 
King's counſel. 

Some time afterwards Mr. Yorke again 
reigned, and William De Grey -wa 

made Attorney General, and aud : 
Willes Sollicitor General. 

in Hilary Term 8 Geo. 3. 1768. Jah 
Dunning was made the Rag" s Solli- 
citor General, 

i[ilary vacation 1769. Jane Wallace 
made King's counſel. 


JUDGES, SERJEANTS AND COUNSEL, 


The Lord CuaxckrTon, JUDGEs. SBRJEANTS at Law, and King's 
CouNsEL, at the Time of publiſhing theſe Caſes, DLVol. J. and IL) 


CnaxLes Lord Cauben Chancellor.  |j- | Kine's SeRJrANTS. | 
Wikia Lord MansFIELD, Chief Ju. | | 
tice B. R. George Nares, William' Davy, Jabn 
Sir Tuostas SewELL Knight, Maſter of || Burland, 
the Rolls. od: | 
Sir ſoux Eanẽůir Wiacor Knight,! Lord | — 
hief Juſtice C. B. | 
Sir Tos Parxer Knight, Lord Chief SERJEANTS. 


Baron of the Excheq uer. 
Sir Edward Clive Ku! might uſtice C. B. Goorge Nil, Yames Forſter, Toſeph 


Sir S. S. Smythe Kni ron of the Sayer, Fohn Aſpinal (retired.) John 
Exchequer, Shen, Richard Leigh, William Jepb- 
_ n Adams Knight, Baron of the | ſon and Anthony Keek (retired.) 
xchequer 
The OR Henry Bathurſt Edq. ad — 
tice C. 83. 
- — Gould * 3 C. 1 * . Kinc's S 1. 
cor rrot E aron of t - 
— — "4 * Sir Fletcher Norton a" Chief Juſtice in 
Sir 755 hb Yates Knight, Juſtice B. R. Eyre, and retired from the bar laſt 


Sir Richard Afton Knight, Juſtice B. R. || | Hilary Term. + 
Edward Willes Eſq. 2 B. K. || Fobn .me Richard Huſſey, Charles 
William Whitaker firſt Serjeant to the Ambler, William Blackflone, Edward ' 


King. ; Thurlow, Alexander Wedderburn, James 
William De Grey Attorney General. Wallace. © 
Jebn Dunning Sollicitor ral. Eliab Harvey died in the vacation after 


Sir Samuel Prime Knight, the late King's | Trinity Term 9 Geo. 3. 1769. 
moſt ancient Serjeant retired, 228-5. e 
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+ William De Grey Eſq. Attorney Ge- 
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JUDGES, SERJEANTS AND COUNSEL. 


The Lond CHANCELLOR, JUDGES, SERJEANT at Law, Se. in 
 Michaelmas Term, the lOth Year of King George the Third 


1709. | 


[Prefixed to the original Edition of Vol. III) 
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CnanLEs Lord Campen Chancellor. 

Witt1am Lord MansFitLD, Chief Juſtice | 
B. R. X » 

Sir Twomas SEWELL Knight, Maſter of 
the Rolls. 

Sir Jonx EAxblr Witwor, Knight, 
Lord Chief Juſtice C. B. 

Sir Tnouas PARKER, Knight, Lord Chief 
Baron of the Exchequer. 

Sir Edward Clive, Knight, Joſtice C. B. 

Sir Sidney — 2 Smythe, Knight, Baron 
of the Exchequer. 


Sir Richard Adams, Knight, Baron of 
the Exchequer, 

The Honourable Henry Bathurſt, Eſq. 
Juſtice C. B. 

Sir Henry Gould, Knight, Juſtice C. B. 

George Perrot, Eſq. 
chequer. 

Sir Joſeph Yates, Knight, Juſtice B. R. 

Sir Richard Afton Knight, Juſtice B. R. 

Edxvard Willes, Eſq. Juſtice B. R. 

Sir Samuel Prime the late King's firſt Ser. 
jeant at law [retired. ] 

William Whitaker the King's firſt Ser. 


jeant at Law. 


neral. 


John Dunning Eſq. Sollicitor General. 
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SrrjeaNTS AT Law. 


George Wilſon, James Forſter, Joſeph 
Sayer, Job Aſpinal [retired] Job 
Glynn, Richard Leigh, William Jepb- 
ſon, Authony Keck | retited.] - 


Kixe's CounsEgL. 


John Mortan Chief Juſtice of Chefter, 


ron of the Ex- 


George Nares, William Davy, John Bur. 
[ qa nd, 8 


Richard Huſſey, Charles Ambler, 
William Blackfltme, Edauard Thur 
low, Alexander Wedderburne, Tame 
Wallace. 


| | | 
From Aſicſlaclmas Term 1769 until 


Eaſier Term 1774 incluſive. 


17th Tanuary 1970, Lord Camden re- 
ſigned the Great Seal, which was de- 
livered to. the Honourable Charles 
Yorke the ſame day, 4 

20th Tanuary 1770, Lord Chancello 
Yorke died. 

2 1ſt Januaty 1770, The Great Seal was 
given to Baron Smythe, Juſtice Ba- 
thurft, and Juſtice Hon, Lords Com- 

miſſioners thereof. 

12th February 1770, Sir William Black- 


| fone Knight, Sollicitor General to the 


Queen, 


* 


Queen, was called to the degree of Ser- 
jeant at Law, and appointed a Juſtice 
of B. R. in the room of Sir Joſeph 
Yates Knight, who was removed to 
the C. B. in the room of Juſtice Clive 
who reſigned on a penſion of 1 200l. per 
annum | ut endivi.) 

March 1770. Edward Thurlzw, Eſq. 
appointed Sollicitor General, in the 
room of Jabs Duuniug Eſq. 


April 1970. Richard 2 Eſq. ap- 

inted King's Counſel. 

N. une 1770. Sir Jab Yates Knight, 
Juſtice C. B. died, much lamented ! 


June 1770. Sir William Blackfone Jul. |}, 


tice B. R. appointed as Juſtice of C. B. 
in the room of Sir Toeph Yates. 

Sir William Hen 
the degree of Serjeant at Law, and ap- 
pointed a Juſtice B. R. about this 
time, 4 

Richard Huſſey Eſq. the Queen's Attor. 
ney General, died in Tri#:zy vacation 
1770. | 

2 ad Fate) 1771. The Lords Commiſ- 
ſioners reſigned the Great Seal to the 


Aſhhurſt was called to 


King, when his Majeſty was pleaſed to 
ive it to Henry Lord Ap/iey, with the 
liyle and dignity of Lord High Chan- 
cellor of Great Britain. 
Fannary 1771. Sir George Nares one of 
the King's Serjeants appointed a juſtice 
C. g. irythe room of Lord Ap/iey. 
2Eth January 1771. Sit William De Grey 
Knight, the -King's Attorney General 


called to the 1 * of Set jeant at Law, 
0 


and appointed Lord Chief Juſtice C B. 
in the room of Lord Chief Juſtice Vi- 
mot who reſigned after having preſided 
there above — years with great ho- 
nour and dignity. .. 

About the ſame time Edward T hurl, 
wy was appointed Attorney General, 
and Alexander Wedderburne, Eſq. Sol- 
licitor General to the King. 

January "ITC Griffith Price Eſq. Fohn 
Skynner, Eſq. Richard Perrin, Eſq. 
were appointed King's Counſel. 

5th February 1771. Serjeant Leigh ap- 
pointed King's Serjeant. 


In Michaclmas vacation 1 


1. Robert 
Earl of Northington late 


igh Chan- 
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cellor of Great Britain, died at his ſeat 
in Hampſhire. 
March 4th 14752. Serjeant Leigh died at 
his houſe in Lincoln -In Fields. 
3d April 19792. Jabs Skynner, Eſq. 
King's counſel appointed one of the 
Judges of Chefler and certain counties 
in Wales. 
Serjeant Forſter appointed King's Serjeant 
about the ſame time. | 
ay moe? po died at Path about the 
ame time. 8 b 
Enfter Term 1772. Villʒlian Kempe, Eſq. 
2 Walker, Eſq. nd 
Vanghan, Eſq. were called to the de- 
gree of Serjeant at Law. | 
In the vacation after Trinity Term 1972, 
Francis C. Cuft, Eſq. James Maniffeld, 
Elq. Edward Bearcroft, Eſq. and 
George L. Newwnham, Eſq. were ap- 
inted King's counſel. ö 
r — in the court of Ex- 
chequer about thirty years with great 
honour and dignity the good Lord 
Chicf Baron Parker refi a little 
while before Michaelmas Term 1772, 
and Baron Smythe was appointed 
Chief Baron.in his room. 1 3 
6th Nowember 1772. Sir James Eyre, 
Knight, Recorder of London, and 
George Hill, Eſq. 'a learned Barriſter, 
were called to the degree of Serjeant 
at law; Sir Jamet was appointed a 
Baron of the Exchequer, and Serjeant 
11:1] King's Serjeant. 
Serjeant G/yan choſen Recorder of Lon. 
don in the room of Sir James Eyre. 
8th February 1773. Robert Earl of Litch- 
feld was ſworn in court into his office 
of Crflos Brevium C. B. 
15th Merch 1774. Baron Adams died of 
a malignant fever upon the midland 
circuit, 
Sth April 1774. Sir John Purland Knight 
King's Serjeant, appointed a Baron of 
the Exchequer in the room of Baron 
Adams. - | | 
28th April 1774. Nas Groſe, Eſq. and 
Janes Adair, Eſq. two learned Barriſ- 
ters of Lincoln inn, were called to the 
degree of Serjeant at Law. 


A 


At 


JUDGES, SERJEANTS AND COUNSEL, 


At the time of publiſhing this Book 
4 | Term 1774. 


Hexxy Lord Arslxr, Lord High Chan- 
cellor of Great H ritain. 

WirLiian Lord Maxsy18LD, Chief Juſtice 
B. K. ä 


Sir TOS SEWELL Knight, Maſter of 


the Rolls. 


Sir WILLI Ds Grey Knight, Lord 


Chief Juſtice C. B. 
Sir StyxeEy Srarroxéůd SMYTHE Knight, 
Lord Chief Baron of the Exchequer, 
Sir Henry Gould Knight, Juſtice C. B. 
George Perrot Eſq. Baron of the Ex- 
uer. 
Sir Richard Afton Knight, Juſtice B. R. 
Edward Willes Eſq. Juſtice B. R. 


Sir William Blackſtone Knight, Juſtice | 


C. B. | 
Sir William Henry Aſbhurft Knight, Juſ- 
tice B, R. 
Sir George Nares Knight, Juſtice C. N. 
Sir James Eyre Knight, Baron of the Ex- 
uer. 


Sir John Burland Knight, Baron of the 


Exchequer. ' 

Sir Samuel Prime Knight, the late King's 
firſt Serjeant at Law [| retired. ] 
Williem Whitaker, Eſq. the King's firſt 

Serjeant at Law, | 
one Thurlow, Eſq. Attorney. Ge- 
neral. 


1 — 


* 


[Yol. II.] in Michaelmas 


Alexander Medderburne Eſq. Sollicitor 


General, 


CC ——Y 
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Kixc's SrxIsAxrSs AT Law. 
William Dawy, James Forſter, George 
Hil. 


/ 
— 
SeRJEANTS AT Law. 


George Wilſon, Foſeph Sayer, John Aſp:- 
nal, | retired. ] Anthony Keck, [re- 
tired. ] Tohn Glynn, William Kempe, © 
T homas Walker, Harley Vaughan, Na 


Groſe, Tames Adair. 


KinG's COUNSEL EXTRAORDINARY». 
Charles Ambler, Eſq. Sir Anthony Thomas - 
Abdy, Baronet, ſ[retired.] Richard 
Fackſon, Eſq. James Wallace, Eſq. 
Griffith Price, Eſq. John Stynner, Eſq. 
Francis C. Cuft, Eſq. Fames Mans- 
field, Eſq. Edward Bearcroft, Eſq. 
George L. Newnham, Eſq. ( 
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THE PRINCIPAL MATTERS 


\ 


CONTAINED 


IN THE THREE VOLUMES OF THESE REPORTS, 


— ñ—— x 


ABATEMENT, = 


P RACTICE as to plea in abatement. 
i. 23. 

An executrix ſues for a debt as executrix 
and in proprio jure, the writ ſhall abate, 

| i. 171. 
Iſſue joined on a plea in abatement Pl a 
miſnomer in an action upon the caſe 
upon promiſes, and found againſt the 
defendant, the judgment ſhall be pe- 
remptory, and therefore the jury ought 

to aſſeſs the damages. Tl 


Accorp, 


In what caſe an accord and ſatisfaction 
ſhall be pleaded to be by deed. ii, 86. 


Accovxr, 


It is a rule in pleading in an action of 
account, that a matter which may, and 
ought to be pleaded in bar, cannot af- 
terwards be pleaded before the au- 
ditors, w 119. 

Another rule in pleading in this action 
is; that if the party is once chargeable 
and accountable he cannot plead in bar; 
except in the caſe of a releaſe, or plene 
computavit ; theſe exceptions are, be- 
cauſe a releaſe, and ha: mg fully ac- 


| 

counted, are total extinctions of the 
right of action, which the court is to 
judge of; and even in thoſe two caſes 
they muſt be pleaded ſpecially, and 
cannot be given in evidence on the plea 
of ne unques recei tor. iii. 113, 114. 

3. Another rule in pleading in this action 
is, that nothing can be pleaded before 
auditors, contrary to that which has 
been pleaded before in har, and which 
has been found by verdict. 


iii. 114, 115. 


ii. 367, || 4. All the caſes where pleas have been 


rejected before auditors, were, becauſe 
they might have been pleaded in — 
1014. 

5. Joint. factors are anfwerahle and ac- 
countable for the whole ; they are like 
co-obligors, and anſwerable for one an- 


other, and for the whole, ii". 114. 
See Pleas and Pleadings, iii. 73. 


ACTION POPULAR. 


Leave to compound denied in an action 


upon the ſtatute for ſelling gold rings 
of leſs fineneſs than the ſtar. directs. 


1. 79. 
Leave to compound in a proſecution on 
the fat. againk gaming. i. 130. 
bz] Acrion 
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AcTttown vurox Tar Cas, b [! common, cuts five or fix loads, which de- 
It lies for ſuing one in an inferior court fendants take and carry away, trover 


that hath not juriſdiction of the cauſe. || lies. iii. 332. 
ii. 302. See Joinder in Action. iii. 319. 

The difference between treſpaſs and caſe ; An mndebiintus e for money lent to 
in treſpa/ plaintiff complains of an im- the wife at the requeit of the huſband 
mediate wrong; in caſe, of a wrong || 15 a good count. 111. 38. 
in conſequence of another act. ii. 313. Whether an action upon the caſe lies 
See 1 re/paſs. iti. 403. | again common carriers to London, 


It doth not lie for e, a ſerjeant of | for not delivering goods to the perſon 
the guards to a common ſoldier in Ger-| to whom the ſame are directed at his 
many againſt the commanding officer Place of abode in London. Il. 429. 
there, being out of the King's domi. || An action upon the caſe lies againſt the 
nions. ii. 314. : deputy 3 of Ipſwich, for 

It lies againſt an attorney for neglefting | wrongfully wot. and detaining the 

"to charge a perſon in execution at his Plaintiff's letters directed to him, an 
client's ſuit, according to a rule of || unreaſonable time, which the defen- 
court ; although it leems it was rather dant ar to have delivered to him 
want of judgment than negligence. Bo his place of abode in /p wich. 

ii. 325. no ; iii. 443. 

For diverting a watercourſe ; if one has | An action upon the caſe lies againſt pa- 
ancient pits in his lands which are re. viors em loyed by the commiſſioners 
pleniſned by a rivulet, he may cleanſ,| appointe EN for paving the 
them, but cannot change or enlarg: | ftreets, for railing the pavement in the 
them. i. 17. front of the plaintiff's houſes by which 
ene condemnation of goods for not en. the paſſage. and lights to the houſes are 
tering and paying duty by ſub-commif. | obſtructed. iii. 401. 
fioners be reverſed by the commiſſion. 7 
ers of appeal, an action for a maliciou: ACTION UPON THE STATUTE. 
men does not lie. i. 232 || See title Statute. i. 60, 318, 

Action on the caſe lies againſt a ſurgeoi A 
and an apochecary upon a joint under- 5 
taking, tor unſkilfully diminiſhing the Information in nature of a guo warrants, 
callous of the bone of the Plaintifl's leg the deſendant pleads he is a Gentleman 
aſter it was ſet. . li. 359. and not an Eſquire ; this is bad, be- 

It lies for holding one to bail in an infe. | cauſe this kind of proceeding is not 
rior court, when no more than 3os. wa: | Within the ſtatute of additions. i. 244. 


owing. ii. 376 | A barriſter is an eſquire by his office or 
It lies againſt a gaoler for an ya 2 upon | Prote...on. | 1. 244. 
meſne p raceſi, though the priſoner re- ADMINISTRATION. | 


turns to priſon. on the ſame day and | 
plaintiff proceeds againſt him. ii. 234, | Where adminiſtration is granted by one 
It doth not lie againſt juſtices of the peace | having a peculiar juriſdietion; the 
for refuſing to grant to one a licence to | Tight of commitiing adminiſtration by 
keep an ia or an alehouſe. iii. 121, | ſuch peculiar ought to be alieced, and 

Trover lies againſt officers of the revenue | is matter of ſubſtance traverſable. 
for making a wrongful ſeiſure of goods, iii. 2. 

| iii. 146. a 

/ See Slanderous Words. iii. 55, 5. ADMINISTRATOR. 
| Action for diſturbance of common, by one | The huſband's right of adminiftration to 
commoner againſt another. iii. 29%, | his wife is tranſmiſſible to his repre- 
One claiming a right to cut ruſhes on a | fſentative, and ſhall not go to her's. 
| wo a i. 168. 
6 If 
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If the huſband does not reduce the wife's | 
right into poſſeſſion and ſhe ſurvives, | 


and then dies, her repreſentative ſhall 
have it. i. 169. 
See Baron and Feme. 


iii. 277. 


of en or about ſuch a day, is not ſuffi. 
cient, for it might be on a Sunday. 


11, 227. 

After an affidavit hath been read and filed 

it cannot be taken off the file. fi. 371. 

See title Ancient Demeſne. iii. 51. 
AGREEMENT. 

See Frands, &c. | i. 118. 
AMBASSADORS, 


A chaplain to an ambaſſ.dor who does 
no duty in his houſe ſhall not be pro- 


Bills of Exchange. iii. 1. 

Executor. | 1. 4 
Abntaatrr. 

Its 1 in regard to part owners 

of ſhips in port. i. 101. 

dee Prohibition, i. 264. 
ApvowsoN. 

The origin of lay patronages. ii. 183. 


M here an advowſon is in common, ſo that 
the patrons are to preſent by turns, a 
prerogative preſentation of the Crown 
doth not paſs for the turn of the other- 
wiſe rightful patron. iii. 221. 
In an action for money had and received 
to the plaintiff's uſe, in order to try his 
right to a dovati e church with cure of 
ſouls; the queſtions were: , Whe. 
ther the plaintiff is not within the tat. 
13 e 2. and 13 & 14 Car. 2. 
cap. 4. and obliged to comply with the 
Tequiſites therein. 2d/y, Whether it 
was not neceſſary for him to have 
2 at the trial that he had con- 
ormed to thoſe requiſites: Judgment 
for the plaintiff. iii. 325 to 367. 
Some learning touching pre/extati: e and 
Aonati e 'benefices, ibid. 
Sce Quare Iupedit. ii. 150, 174. 


Arrbavrr. | 


What is an improper or ſuffcient affidavit ' 
to hold a perſon to bail. 
i. 121, '24; Hi. 154. 
There muſt he a poſitive aſſidav it of the 
cate of action to hold the defendant to 
ſpecial bail. L 2%, 231. 
avit that the defendant is indebted ö 
to the plaintiff in 0 J. for goods which 
the defendant converted to his own. 
uſe, is ſufficient to hold a cuſtom-houſe 
officer to bail in trover, and no aſſida- 
vit can he received to explain or con- 
tradi& the plaintiff's affidavit to hold 
to bail. i. 335. 
Afﬀidavit of ſervice of a rule with an allo- 


! 
' 
| 
! 
| 
! 


A 


TT 
0 


: 


teſted. i. 20. 
F interpreter to the Bey of Tripol:'s 
mbaſſadot ref ſed protection. 1. 78. 
Protection of an 2 for his Exg- 
1 1 was diſallowed, becauſe it. 

W. 


appeared he was pngſer to a ſhip of war. 
\ : 111. 33. 
The ſervant of an amboſſador need not be 


a domeſtic ſervant; for many houſes are 
not large enough to contain and lodge 


all the ſervants of ſome ambaſſadors. 
 AMNENDMENT. 


Declaration amended after a plea. i. 7. 
In treſpaſs againſt ſeveral, for ſeveral da- 
mages, judgment may be de melioribus, 
boot av the reſt, or it will be error 
and not amendable. i. 30. 
Poftea amended by the Judges“ notes. 
i. 33. 
The vouchee in a recovery died before 
the return of the ſummons ad warran- 
tizandum, and it was moved to amend 
the recovery from ad quem diem to ante 
vem diem, the vouchee appeared but 
refuſed, becauſe the vouchee cannot ap- 
1 before the return of the writ of 
ummons. a 
In a ju 


35» 
. by confeſſion upon a war - 
rant 
not amendable. 


attorney the defendant's name is 
i. 61, 
The title of a declaration made accordin 
to the truth of the fact as to the time 
the delivery thereof. i. 78. 
An action for a falſe return of a — 
to ſerve in parliament upon the fat. 7 


& $ W. 3. for double damages is re- 
medial, although it is founded on a law 
that is penal, ſo within the ſtarutes of 


A 


catur of coſts and a demand made there- 


jeofails, 


[bz] 


i. 125. 
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The court will give leave to amend a de 
claration after the next term in which 
it was delivered. 1 


1. 149. 
An information for killing a hare was 
amended. i. 163. 


Moved to amend a declaration by chang- 

ing the ⁊ enue after a plea pleaded. 
6 1. 173. 
The title of a declaration amended. . 
i. 242. 


tram 
7 256. 


declaration in an action 
amended. 


n amendment by adding continuances 


cannot be made in a record tranſcribed 
In error, without ſome record to amend 
by, but the court will grant a certiorari 
and ſend for the continuances. i. 303. 
f by any intendment a judgment after a 
| —_— can be helped, the court will 
O ik, 1. I, 


replication amended by making it mol. | 


liter manus impęſuit inſtead of de injuria 
ſua propria. | i. 76. 
common recovery amended in the re- 
turn of the writ of en. ii. 2. 
A declaration in guare impedit was amen- 
. ded, after the defendant had craved 
oper of the writ and pleaded a vari- 
ance between the writ and count. 
| - ii. 118, 
After a verdict for the plaintiff the court 
' refuſed to amend the declaration, by 
. ſtriking out the word lent, and inſert- 
ing the word paid inſtead thereof, 


ii. 147. 
Aſter a verdict, where the defendant's 


name is put in the count inſtead of the 
plaintift's name, the court will reject 
the defendant's name as being /urplu/- 
age. iii. 43. 
An appearance being entered by the 
plübKhintiff for the defendant by a wron 
name, was ordered to be amende 
. after the declaration was delivered. 
iii. 49. 
A fine levied temp. Anne Regine, was 
. amended in the name of a pariſh. 


ih. 58. 
An extraordinary amendment cf 


a com- 
mon recovery. iii. 154. 


. 


The demandant had leave to amend all 


his proceedings in formeden, on paying 


A capias ad reſpondendum not having fif- 
teen days — the tete and return 
thereof was ordered to be amended. 


iii. 454. 
AuxRcIAMExr. | 
Debt upon an amerciament in a court leet, 


1. 248. 
An amerciament of a freeholder muſt be 
affeered by freeholders of the manor, 
or debt will not lie for it. ii. 20. 


Axxurrr. 


In debt for an annuity granted by defen- 
dant to plaintiff for lite, if the ſame be 
perſonally demanded, the demand is not 
traverſable. ii. 221. 


AnTitxt DEeMESNE. 
There muſt be an affidavit veriſy ing the 


f& in a plea of antient demeſne. 
: | iii. 51. 
APPEARANCE. 


A wife may appear without her huſband, 
| i. 264. 
A man may appear before the return of a 
capias ad reſpondendum. i. 39. 
Appearance in perſon and by attorney, 
their difference. | i. 43. 
An appeatance entered by the plainti 
for the defendant by a wrong name, 
was ordered to be amended after the. 
declaration was delivered. iii. 49. 
See Bail, i. 120; ii. 67. 


APPRENTICE, 


A man may exerciſe as many trades as he 
has worked at ſeven years, or has 
ſerved as an apprentice ſeven years. 


: . ii. 168. 

See Settlement. i. 96, 158, 184. 

Stamp Duty. i. 129. 
ARBITRATION. 


Condition of arbitration- bond, that if 
G. F. ſhall perform ſuch award as ſhall 
be made between the plaintiff and 
J. F. Sc. and awarded that G. F. the 
defendant ſhould pay the plaintiff 
2981, 94. 9 d. and give releaſes. : 

i. 28. 


. colts, and the coſts of an ejectment. 
* | lit, 206, ! 


An 


An award helped after a verdict. ii. 10. 
An award may be good in part, though 


bad in part. ii. 267. 
The ſame point determined. ii. 293. 
; Angzr. 


A member of parliament is privil 
from arreſts 18 l caſes except — 


felony and breach of the peace. 


ii. 159. 
See Privilege i. 78. 
Ambaſſador, Soldier. i. 216. 


AkRxsrT or JUDGMENT. | 


141, 3143 ii. 95, 228. 


ATTACHMENT, | | 

An attachment of privilege is in nature of 
an original. | i. 167. || 
See Attorney. iii. 58. 


Attachment refuſed againſt one who 


—— the ecutor in an —_— 

ment with danger of being han t 

granted againſt another, 1 ST 5. 
Arrarrr. 

See Inquiry of Damages. ii. 376. 
ATTORNEY. 


An attorney was fined 500 J. for taking 
2001. of a perſon charged with for. 


* 
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\ 


gery to let him out of cuſtody of the 


© 1. 22. 
It is a motion of *courſe to diſcharge an 
attorney upon common bail. i. 298. 


An attorney of the Common Pleas arreſ- 
ted by a latitat muſt plead his writ of 
privilege. i. 306. 

If an attorney of this court do any thing 
wrong (quatenus attorney) in an infe- 
rior court, this court will oblige him 
to anſwer the complaint. u. 382. 

An attorney having ſued by his attach 
ment of privilege was nonſuited and 
taken in execution for the coſts upon a 


af - 


See Demurrer. i. 190. ca. /e. returnable on a general return, 

Assg rs. as nap well enough, for the plaintiff 

: 1 ili. 8. 

Acts marſhalled ſo as to let ix a 5 N 

Eemged apon. the real dnd pedal] Ses d Tl. iü. 368. 

eſtate, to which a condition to marry g Avxwixr. mn 
with conſent was annexed. i. 132. n 

promiſe is a conſidera- 

A reverſion after a term of 500 years i tion in an at without an aver- 

immediate aſſets in the hands of the ment of the plaintiß 's perſo of 

Assioxrx. In deve a boad for the peyman 

An aſſignee. of a leaſe aſſi to him by || © ſum ot money ; an averment that the 

an adminiſtrator, is not Sigel to make bond was made upon a wicked and cor- 

22 of the letters of ad- || band Nef, dl 206 TY in * 

nitration. UI. 3. . . 22 

Where the aſſignee of a leaſe of tithes is || and good in pleading, ii. 341, 347 

bound by the covenant of the leſſee. See Pleas, &c. ii. 66, 113, 228. 

See Bail. | 3 *. — au. 2 2 i 

„ na /crre facras ona 3 t a 

F Amur. ey fendant has a releaſe and omits to plead 

. Aſumpfit lies ſor a bond pledged. 1.115. it, he ſhall not have an audite querela. 

Sce Avernent. 1. 88. Plras, &c. 1. 1 IS, ; 1 i. 98. 


Aurnonrrr. See Power. 
Awanp. See Arbitretion. 


| BAL. | 
Special bail is required the re- 

gen of an outlawry. Ind L 3. 
Upon what bonds bail ſhall be put in, in 
error. i. 19. 


Special bail —— in trorer. i. 23. 


Bail for publithing a blaſphemous libel 
ſhall be both for appearance and good 
behaviour. _ 

Special bail ſhall not be required in de 

| _ a judgment in treſpaſs though 

i. 120, 


Bail 


ve 10/. damages, 
(b4] 


, A TABLE OF THE PRINCIPAL MATTERS: 


| 


Bail in error on a judgment in deht on a 
bond, were each bouhd in the ſum re- 
covered, it being a penalty and double 


the ſum due. 1. 213. 

If a plaintiff accepts of an aſſignment of 
the bail- bond he cannot call upon the 
ſheriff to return the writ. i. 223. 


Although the ſheriff takes a bail:bond 
upon the far. Her. 6. yet that is at his 
own pertl, and the plaintiff ſhall not be 

concluded thereby. 1. 262, 
_ in regard to proceedings againſt 

ail. i. 269. 
Bail muſt render the principal the gzarto 
die of the return of the ſecond /cire 

Jacias ſedentt curid. or they come too 


court is riſen, i. 270. 
Plaintiff declares in the city court in debt 
on a conceſſit ſolvere, the cauſe is re 
moved by 7 corpus, and he de- 
clares above in caſe, yet he ſhall not 
loſe his bail, for it is the ſame cauſe of 
action. i. 277. 


A perſon committed for a contempt of the 
> e of commons cannot be bailed by 
the King's Bench. i. 299. 
One acquitted de an indictment of per. |! 
jury, the bail ſhall be diſcharged though 
the acquittal be not entered upon re- 
cord. 41.316. 


Bail in error who refuſes to juſtiſy may 
have his name ſtruck out of the bail- 

piece at any time. 

Exception 


were bound to the ſheriff, ii. 6. 
The defendant was arrefted for money 
won at play, and diſcharged upon en- 
tering a common appearance, 
A bail-bond taken in a penal ſum, more 
than double the debt ſworn to, is good, 


unleſs there be circumſtances of oppreſ. | 


ſion. 


11. (9. 


A member of parliament committed to 


the Tower by a ſecretary of ſtate for 
writing a libel, was diſcharged out of 
priſon without bail. ii. 151. 
Upon a parol promiſe to ſave bail harm- 
leſs the court will not interfere in a 
ſummary way. ii. 371, 


A defendant was held to bail a ſecond | 
time for the ſame cauſe of action after | 


be taken to the bail al. 
though they be the ſame perſons who || 


late to a Judge's chambers after the 


ii. 67. ö 


the plaintiff had diſcontinued the firlt 
writ, by reaſon of a'miſtake. ii. 381. 
The court refuſed to give time to perfect. 
bail in error, becaute no real error could 
be ſuggeſted, ſo they thought error was 
only brought for delay. ii. 144. 
Bail excepted againſt, and not juſtify ing, 
are as no bail, and cannot render the de- 
fendant to the Fleet. iii. 50. 
The plaintiff ſhall loſe his bail where he 
— differently from his writ. > 
iii. 67. 
The aſſignee of a bail bond muſt bring his 
action thereu in the ſame court 
where the original a@icn was com- 
menced. il. 348. 
See Affidavit. 
© Bartmext. 


A market overt cannot be for pawning, 
and the court, cannot take notice of tha 
. cuſtom of London unleſs it be found. 
i. 8. 
Upon a naked bailment the bæilee has no 
property in the goods general, or ſpe- 
cial. 


b. bo 


Ba ::xRUPT. 


Bankrupt getting his certificate after 
| { judgment ſhall be diſcharged on mo- 
tion. 1. 41. 
Tenant in tail mortgages for years, be- 
comes a bankrupt, and dies without 
ſuffering a common recovery, the aſ- 
ſignees ſhall have the eſtate clear of the 
mortgage by the far. 21 Fac. 1. c. 19. 


12. 1. 270. 
But if he had ſuffered a recovery i 


| 
' 
| 


t would 
have let in the mortgage and other in- 
cumbrances. 1. 877. 

Aſter the interlocutory judgment, and the 

award of a writ of inquiry, the plaintiff 
becomes bankrupt, and afterwards in 
his own name the writ is executed, and 

ood without ſuing out a ſ/cire facias 

in the names of the aſſignees. ii. 358. 
One who buys a coal mine, works it, and 
. ſells the coals, is not a trader within the 
ſtatutes of bankrupt. ii. 169. 


Treſpaſs lies againſt the aſſignees under a 
commiſſion ſued out againſt a victualler 


or any other perſon not liable to be a 
bankrupt, and the action lies before the 
| . commiſſion 


” 
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commiſſion be ſuperſeded, the whole 
having been done coram non fudice. 
ii. 382. 
An inCorſce of a promiſſory note may be 
a petitioning creditor, though the 
drawer became bankrupt after the payee 
made the indorſement. ii. 135. 
In conſideration that the plaintiff would 
accept a bill of exchange drawn upon 
him by the def.ndants, they promiſed 
to indemnify him; afterwards the de 
fendants became bankrupts, and after. 
wards the plaintiff was ſued upon the 
bill, and charged in execution ; re 
ſolved, the plaintiff could not come in 
as a creditor under the commiſſion. 
111. 13. 
The bankruptcy of an obligor doth not 
diſcharge a bond conditioned for his 
executor to do an act upon two cont ĩn- 
encies. iii. 15. 
Where there is an a& of bankruptcy be- 
tween the time of becoming bail in 
error, and the affirmance, the party is 
not diſcharged trom his recognizance. 
iii. 16, 
Where the breach of a bund of indemnity | 
is after a bankruptcy, the bond is not 
diſcharged. i614. | 
No debt can be barred upon a bank. | 
ruptcy, but what was a debt contrac- 
ted with certainty before the act of | 
bankruptcy. iii. 17. 
A bill of ſale made by a trader two days 
before he abſconded is a fraud on the 
bankrapt laws, and void, ili. 47. 
In an action upon the caſe againſt the de- 
fendant for not indemniſy ing the plain- 
tiff who became his [the defendants] 
bail in an action in . R. at his in 
tance and requeſt, and upon the de- 
tendant's undertaking to indemniſy the 
plaintiff, the defendant plead ed he was 
a bankrupt, and that the cauſe of action 
accrued before he came ſuch, I here 
was a verdict for, the plaintiff ſubject 
to the cpinion of the court, upon theſe 
f. cts, (wir.) that the defendant was ar- 
reſted on the 12th of May 1763, at the 
ſuit of Janes Bend for 197. and that 
the plaintiff became bail for him at his 
requeſt, and he promiſed to indemnity 


. 
* 


the defendant neglected to put ix bail 
in time, ſo the bail bond was aſſigned 
and an action was brought thereon 
againſt the plaintiff in Triaigy term 
176, and judgment was thereon in 
Michaelmas term 1763, and the pre- 
ſent plaintiff brought error in the Ex 
chequer Chamber. That on loth of 
March 1764, the preſent defendant be- 
came a bankrupt. . That in- Trinity 
term 1764, judgment was affirmed in 
the Exchequer Chamber, upon which 
the preſent plaintiff brought error in 
parliament, which in January 1767, 
was non- proſſed; and on the 21ſt of 
January 1765, a Feri facias was iſ- 
ſued againſt the preſent plaintiff, who 
then paid James Bend his debt and 
colts due from the preſent defendant 
the bankrupt ; who on the 2d of Ma 
1765, obtained his certificate. Ad- 
judged for the plaintiff, that this debt 
for which this action is brought could 
not have been proved under' the com- 
miſſion of bankrupt. iii. 262, 262, Co. 
The defendant draws a bill of exchange 
ur on the plaintiffs, payable to the de, 
ſendant's own order; plaintiffs, at his 
requeſt, and on his promiſe to indem- 
nity them, accept bill which he. 
coming due, after the day that the de- 
fendant became bankrupt, the pli.intiffs 
pay the bill to prevent themſelves 
trom being arreſted. - The plaintiffs 
could not have proved this. as a debt 
under the commiſſion ; ſo the defen. 
dant cannot plead his certificate in bar 
of this action brought againſt him for 
not indemniſy ing the plaintiffs, ĩii. 346, 
Thomas Miller being committed to the 
Fleet-priſon by certain commiſſioners of 
bankropt for not fully anſwering [as 
they ſuppoſed | ſome queſtions by the in 
— to him touching x bankrupt's et. 
ects, was brought ta the bar by habeas 
corpus; and upon exceptions taken to 
the return thereof was diſcharged by 
the court, they being of opinion he had 
8 fully anſwered. | iii. 420. 


ne guilty of uſury cannot come in to 
prove his debt as a bond fide creditor, 
nkrupt, 


under 


- 


the plaintiff from the bail bend; that 


| 


the commſlon oi ba 


iu. 262. 
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The defendant drew a bill of exchange 


on the * which the defendant 


promiſed to pay himſelf when it be- 
came due; afterwards the defendant 
was a bankrupt ; and afterwards the 
laintiff having accepted the bill] was 
ford and obliged to pay it. Reſolved, 
the plaintiff could not prove any debt 
under the commiſſion. Ul. 528. 


See Scire facias : Mutual debts. 


Bar. 


What recovery in a former action ſhall or || 


ſhall not be a good bar againſt a ſubſe. 
quent action. iii. 240, 304. 
To an action of indeb. aſſumpſit for the 
value of goods a judgment for the de- 
fendant in trover for the ſame goods, 
may be pleaded in bar; by means of 
proper averments. iii. 304. 


BARON and FEAT. 


Baron and fene both takes in execution 
in an action for the aſſault of the ſeme. 

i. 149. 

If a bill in Chancery be preferred 2 
baron and eme, and ſhe alone be at- 
tached by proceſs of contempt, and af. 
terwards enter her appearance and pray 
time to anſwer without her baron, this 
is regular. „ YI 
The ene may be admitted to prove the 
ſact of adultery committed by herſelf, 
but nat to prove that the baron had no 
acceſs, i. 300. 


copy hold land without the aſſent of the 
baron is void. ii. 1. 
A pogo confeſſed to a feme covert is 
void, and fo is her bond. ii. 3. 


Two actions by a man and his wife, vir. 


one againſt a man and his wife, and 
the other againſt the man only cannot 
be conſolidated, ii. 227. 
Baron and feme are outlawed in debt on a 
bond given by the feme dum ſola, and 
goods ſworn to be her ſeparate goods, 
taken in execution: the law — 


them to be the goods of the baror ; 


L 


feme ſole or her order, ſhe marries, it 
becomes her huſband's property, and 
ſhe cannot indorſe it over while ſhe is 
covert, | iii. Fo 
Huſband and wife, after judgment, were 


1 


rendered to priſon in diſcharge of their 
bail ; and not being now char in 


execution, the wife was diſcharged 
upon motion, But 'if they had been 
charged in execution, ſhe could not 
— 1 diſcharged. iii. 124. 
A man poſſoſſed of a term for years in 

right of his wife as executrix of her 

ſormer huſband, has power to grant and 


convey the ſame. iii. 277. 
See Action on the Caſe. iii. 388. 


Jeinder in Aion. i. 224. 
BILIs or Excyance And PrRoMIsSORY 
NorTEs. 


A conditional acceptance of a bill-of ex- 
change is good, and fo is a parol accep- 
tance. ii. 9. 
A creditor accepts a note or draught of 
his debtor upon a third perſon to be 
aid a ſum of money for value received; 

if he holds it an unreaſonable time be. 
fore he demands the mohey, and the 
perſon upon whom it is drawn becomes 
inſolvent, it is the creditor's, loſs, 
though this draught be neither a bill 
of exchange nor negotiable. ii. 353. 
An action upon a bill of exchange lies for 
the drawer againſt the drawee after he 


and if ſbe has any equitable right, ſhe 
muſt ſeek relief in a court of equity, 
ii. 127. 


A promiſſory note being payable to a 
| : | 


has accepted it. i. 185. 
What ſhall be deemed a negotiable note 
within the fat. 3 & 4 Ann. cap. 9. 
| i. 262. 
A note drawn by A. payable to B. or 
order for value received, B. pays it 
away to C. afterwards B. takes it up 
and pays C. the value, afterwards B. 
pays it to C. a ſecond time, then B. 
fails, and C. brings an action againſt the 
drawer, and the jury find for the de- 
fendant becauſe the note was once taken 
up and paid ; but the court granted a 
new trial. 2 
If the drawer of a note be ſued by the in- 
dorſee, and the bail for the drawer pay 
the debt and coſts, this abſolutely diſ- 
charges the indorſor, as much as if tlie 
drawer himſelf had paid off tlie n. 
i. 40. 
The 
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The indorſee muſt endeavour to receive 
the money of the drawer before he can 
reſort to the indorſor. 1. 47» 

If the indorſee receives part of the money 
upon a note, of the drawer, the indor- 
ſor 1s diſc 1. 48. 

In an action by the indorſee of a bill of 

exchan againſt the drawer; al- 
though the indorſor paid off part of 
the money to the indorſee, yet he may 
recover the whole ſum in the bill 
againſt the drawer. n. 262. 

A promiſſory note payable to 4. B. or his 

order, may be indorſed and aſſigned 
over by his adminiftratrix, and the in- 
dorſee being plaintiff, need not make a 
profert in curiam of the letters of ad- 


miniſtration. 9 
See title Baron and Feme, iir. 5. 
See title Ciſtom of Merchants, iii. 4. 
See title Evidence. iti. 155 


A writing in theſe words, viz. © January 
« 8, 1768, Seven weeks after date, 


« pleaſe to Miſs Read thirty 
« pounds a * ſhillings out || 


% of W. Steward's money, as ſoon as 
„you receive it, for your humble ſer. 
« vant, De Lorane.” 

32. 175. b 
« To Timothy Brecknock Eſq. St. Mary 
a —— Bred 
«K A 1mol recknack.”* is 
not a bill . within the cuſ- 
tom and uſage of merchants, iii. 207. 


BiLLs ix CHANCERY. 


Bill by a fon who is remainder-man in 
tail againſt his father who is tenant for 
life, to have the title deeds depoſited in 
court for ſafe cuſtody ; and alſo againſt 
truſtees to oblige them to make ſuch 
ſettlement as is directed by the plain- 
tiff's grandfather's will; it appearing 
in the cauſe that the plaintiff has cove- 
nanted to grant annuities out of ſuch 
lands as ſhall come to him aſter his 
father's death, theſe annuitants muſt be 
made parties. i. 179. 

Bill to ſet aſide a contract with two ſai- 
lors for the ſale of their prize. money 
upon the foot of impoſition apd public 

| inconvenience, decreed accord- 


—= 


Bill or Salz. See Bankrupt. ili. 47, 


Boxps. 

A bond with a condition, that if the de. 
fendant ſhall hire one C. ſo as to gain 
him a ſettlement in the pariſh of S. Tc. 
is a | iii. 50. 


Bals zr. 5 


The defendant having a verdict found 
againſt him for bribery at an election, 
moved that judgment upon the verdict 
might be ſtayed, upon the fatute 2 Geo. 
2. cap. 24. he having made a diſcovery 
of another perſon offending againſt rha: 
ſtatute, who had been convicted thereof 
on his the defendant's evidence, at the 
then laſt afſizes ; but the court refuſed 
to interpoſe upon a motion ; and ſaid, 
if the law was on his fide, he muſt take 
his remedy in ſome other way. [I 
ſuppoſe the court meant by audit gue- 
rela.] Ul. 35. 


Bye-Laws. 


A cuſtom to exclude foreigners in a cor. 
poration, and a bye-law made tofupport 
it are good 0 
A bye-law made at the lee, that no per- 
ſon ſhall depaſture any ſheep, c. on 
in of forteiting 20s. for ever ſheep' 
which ſhould be depaſtured, Sc. con- 
trary to the ſaid bye-laww and all for- 

mer bye-lawws; the court cannot jud 
whether the offence ſet forth be con- 
trary to all /.- mer bye-laws, when 

' thoſe bye-laws are not ſet forth, 

iii. 171. 


Cartas. See Writs. 


CARRIER. 


An hoyman who undertakes to carry 
goods muſt deliver them ſafe at all 
events, except damaged by the act of 
Gop, or by the King's enemies. 

| i. 28r. 

A carrier is bound 7o deliver goods, if it 

be the general courſe of bis trade ſa 

to do, iii. 429. 


— 


Ii. 229. 
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See Tithes. 
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CerTIORARI, 


Rule for a certiorari to remove an order 
of baſtardy diſcharged becauſe it was 
not applied for in fix months. i. 35. 


CenT1Ficare. 
A judge of Ni prius cannot certify for 
coſts out of court. Il. 21. 


CHANCERY. ; 
Tf the plaintiff in Chancery _— to a 
plea in bar he admits it to be good in 
int of law. 1. 82, 
The court of Chancery will direct a con- 
veyance agreeable to the teſtator's in 
tention, and depart from the words of a 

will in caſe of a truſt executory. 
i. 23 8. 


CoMMITMENT. 


It is not neceſſary to ſet forth (in the war- 
rant) the evidence or information upon 
which the warrant of commitment was 
made, but the /pec:es of the crime maſt 
appear upon the warrant. it, 158. 


Common and ComMmoneR. 


Many good cafes cited touching the 
owner of the ſoil, and perſons having 
righ: of common thereon. ii. 51 

There is no ſuch thing as common with- 


out ftint as belonging to land, it can 
only be for cattle /evant and conchant 
thereon. ii. 274. 
Diſturbance of right of common, and of 
right to cut and take ruſhes there, may 
well be put in one ſingle count. 
> | ; iii. 458, 
If a man who has right of common upon 
the lord's waſte, 2 cattle want and 
couchant on his land, ſurcharge the 
common, the lord cannot for that cauſe | 
diſtrain; for the lord cannot judge 
thereof. iii. 127. 
In an action by one commoner againſt 
another for ſurcharging—plaintiff need 
not particularly ſhow the — | 
| | iii. 278. 
The doctrine of rights of common, Low 
much learning on that ſubject. | 


1, 29, et ſeq. 
| 2m 


i. 
Condition to pay by inſtalments, the 


MATTERS; 


Plaintiff claiwing a right to cut ruſhes on 
a common cuts five or ſix loads, which 
defendants carry away; trover lies. 

| iii. 332. 
A commoner cannot juſtify diſperſing the 
aſhes of ſern cut and burnt by a 
ſtranger, for after he had burnt the 
fern he had a property therein. 
3 i. 335. 
Occupier of meſſuage and lands, who has 
common in the lord's waſte, may ſet u 
a cuſtom to cut ruſhes as annexed to his 
right of common iii. 450. 
See Caſtom, Nuſance. 


Common PLras. 


The court of Common Pleas cannot bail 
or diſcharge a perſon committed for a 
breach of privi eg of the Houſe of 

the 


Commons, by warrant of the 
Speaker of that Houſe. 


Common Recovery. See Recovery. 


111, 188, 


CoxpiTtioNn. 


Condition of a bond not to marry any 
other but the plaintiff, and to Fer 
1200. in caſe ſhe did ſo, or refuſed to 
marry the plaintiff within a month 
after her father's death; ſhe married 
another man, her father being alive, 


| the bond ſeems to be forfeited and the 


money payable. 59. 
is in force upon the firſt default. i. 80. 
What are words of condition. i. 105. 
Anobligor binds himſelf to leave his chil. 
dren 200. he leaves four children and 
gives the eldeſt an eſtate in land, and 
to the other three 50. a piece, this is 
not a performance of the er 
i. 280. 
Conditions of bonds are to be conſtrued 
liberally in favour of obligors. 1. 61. 
Condition precedent and ſubſequent. a 
| i. 136. 
A bond to a lady with a condition to 
pay her an annuity in conſideration of - 
paſt cohabitation, is good in law, con- 
ſcience and honour. ii. 339. 
A 383 in a leaſe to re-enter for a con- 
ition broken, can only operate —_ 


- 
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the term, and vaniſheth when that 


ends. iii. 140. 
See Bond. iii. 50 


Co vsxxr. 5 
Proceedings by conſent after the plain- 
tiff's death, and the judgment to be en- 
tered as in his lite-time. i. 124. 


ConstoxkATIiOx. 
What act of a parent ſhall be a good con- 


ſideration to ſupport a limitation in a 
marriage ſettlement by way of remain. 
der to the younger brothers of the in- 
tended huſband who is the eldeſt ſon of 


that parent, ii. 356. 


. Conspiracy. 


There is a difference between an action of 
conſpiracy againſt two perſons, and an 


action n the caſe founded upon a 
wrong done by two perſons: in the 


firſt, if one be found not guilty the 
judgment muſt be arreſted ; but not ſo, 
if one be found not guilty in the lat. 
ter. i. 210. 


ConTewyrT. 


An attachment of contempt may ifſue 
againſt a biſhop, or other peer : but for 
not returning a fer: facias de bonrs Ec- 
clefiaſticis, it is proper to move againſt 
che c or, commiſſary, or official, 

i. 332. 

One committed for a contempt of the 
Houſe of Commons cannot be bailed by 
the king's bench, i. 29,. 


Co vrt vAxNcx. 


In error the court will grant a certiorari 
and ſend for the continuances. 1. 303. 
Continuances omitted in the iſſue book 
delivered, may be entered at any time. 
11. 205. 


Convsaxce or PLEAS. 


| | 
Claim of conuſance refuſed to the uni- 


verſity of Oxford, the party (tho* a 
member) not being reſident at Oxford. 
Ul. 311. 


Refuſed to the uni verſity of Oxford, be- 
cauſe neither claimed in due form, or 
u. 408. 


in due time. 


Cony-Burrows. 


Commoners cannot lawfully dig up cony- 


burrows in the common. ii. 51. 
Corrnolo. p 

A cuſtom to bar intails of hold by 
recovery or ſurrender is i. 27. 


In the 8 of a — to a 5 2 
| Id, a court uity will ſu 

2 of a — — uſe of — 
will, but not in the caſe of a like de- 
viſe to a grand- child. i, 161. 
A cuſtom for a feme covert to ſurrender 
her copy hold without the aſſent of the 
baron is void. ' 3a: 
Copyhold lands ſurrendered to the rule 
of a will to fix perſons in truſt ; one of 
them offers himſelf to be admitted, the 
lord refuſes to admit him, unleſs he 
will pay the whole fine for himſelf and 
the other five deviſees in truſt ; the 
lord cannot ſeize guouſgue, Cc. 


ii. 162. 

A lord of a manor grants hold lands 
to his wife immediately, grant is 
void. ii. 254. 
Copy hold land muſt be pleaded to have 


been demiſed by the lord time out of 

mind by copy of court roll, or it ſhall 
not be adjudzed to be copyhold. 

11. 125. 

A ſingle admittance to a copyhold is Fx 7 

dence to prove the cuſtom of a manor þ. 

for lands to deſcend to the youngeſt 


nephew. . iii. 03. 
See Forferture. ii. 13. 


CokrokArroxs. 


A bond to doctor Craven (maſter) fellows 
and ſcholars of Saſſex Sidney College, 
folvendum to the maſter, fellows and 
ſcholars, &c. is a bond in their corpo. 
rate Capacity. 1. 1844 

Where there is a c-/fom in a corporation 
to exclude foreigners from exerciſing a 
trade, and a bye-law (to ſupport that 


cuſtom) gives a penalty to 142 2 


except the corporation, it is 
| | ii. 266. 
See Bye-laws. Death of Parties. 
| | 1 18. 
Cosi. 
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Cosrs. 


There ſhall be no more coſts than damages 
where the judge certifies upon the fat. 
43 Elix. cap. 6. i. 93. 

Infant leſſor in cject ment muſt get ſome 

on to be ſecurity for coſts. 1, 130. 

'The defendant removes an information 
from the ſeſſions, and has a, verdict, he 
ſhall have his coſts on the 18 Eliz. c. 5. 

i. 139. 

Where a defendant who removes an in- 

dictment into B. R. by certiorari and 


is convicted, yet he ſhall not pay coſts | 
on the fat. 5 6M. M. c. 11. to 


the proſecutors. i. 139. 
Coſts for the defendant for want of a re- 
' plication on an information for killing 


game. 1. 177. 
Coſts ſhall follow the verdict upon a trial 
by conſent, or upon a fei iſſue. 

0 1. 261. 
An agent's bill of coſts is never refer d to 
be taxed. 1. 266. 


A foreigner is not obliged to give ſecurity 
for coſts. „ thid, 
Coſts were given by ftatutes. i. 316. 


when a cauſe goes off and remains un- 
tried for want of jurors, although the 
practice was formerly otherwiſe in the 
common pleas, „. $06, 
Upon a feigned ifſue the coſts muſt follow 
the verdict, and the court has no diſ- 
cretionary power to give or not to give 
coſts. 1. 324. 
If any one iſſue be found for the plainti 
he muſt have his coſts. I. 331: 
The leſſor of the plaintiff in ejement dies 
before the aſſizes, and the plaintiff be- 
comes nonſuited by the defendant's not 


- cenfefling leaſe, entry and ener, the 


executor of the plaintiff's leſſor ſhall 
not have any coſts. eh, "> 
A judge of _ prius cannot certify for 
coſts out of the court of N prove. 
Il. 21, 
A ſeizure for an Heriot cnſtom is not with. 
in the fat. 11 Geo. 2. cap. 19. in re- 
ſpect to double coſts. ii. 28. 
Not guilty, and not guilty within fix 
years pleaded, iſſue to the country 
joined upon the firſt, and a demurrer 
to the laſt plea 3 verdict tor the plain 


þ 


| 


| 


Coſts for the future are to be allowed 


tiff and go/. damages; and judgment 
for the 4 — —— ; the 
plaintiff muſt have no damages, nor 
muſt coſts be paid on either ſide. ii. 85. 
The plaintiff ſhall have coſts in an action 
againſt the hundred upon the riot act, 
1 Geo. 1. cap. 5. for demoliſhing 
houſes, &c. ii. 91. 
Coſts not allowed to the plaintiff de in- 
cremento where defendant pleads a ten- 
der of 10s. 6d. which is found againſt 
him, if the judge certifies upon the far. 
43 Elia. that the damages are under 
405. ii. 258. 
Touching coſts of ſuit as to a perſon ad- 
mitted in formd pauperis iii. 24. 
See title Trial. 82 iii. ps 
In what caſe proceedings ſhall be ſtayed 
until the coſts of a nonſuit in a former 
action between the ſame parties be paid. 
. iii. 149, 
In an action of treſpaſs for criminal — 
verſation, the damages given at the 
trial were 14. 11s, 6d. the plaintiff had 
full coſts, without the judge's certifi- 
cate under the flat. 22 & 23 Car. 2. 
Doctrine, as to coſts, iii. 320, 321, 322, 
323, c. ; 
See Game. ii. 70. 
Covenant, 


Covenant for non-payment of rent was 
referred to the maſter as to the rent, 
and on payment thereof proceſs to ſtay 
as to that, but there being another 
breach for not repairing, the plaintiff 
might proceed for that. i. 75, 

Leſſee of tithes covenants for him and his 
aſſigns, that he will not let any of the 
farmers in the pariſh have any part of 
the tithes ; this covenant runs with 
the tithes, and binds the aſſignee, againſt 
whom the action is brought, for breach 
of covenant, iii. 25, 

Concerning covenants ;, which of them 
are as it were] inberent and run with 
the land, and which of them are onl 
collateral, or do not run with the land. 

iii. 27, 28, Ec, 

Leſſee for twenty-one years covenants 
not to aflign, &c. he makes an under- 
leaſe for 75 of the term, this is not a 


* 


breach of the covenant, iii. 234. 
| One 
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One covenant cannot be pleaded in bar of 


another covenant. iii. 387. 
On a covenant that in conſideration of a 
weekly payment to A. his executors, 
Sc. for a term certain, 4. himſelf ſhall 
not exerciſe a particular trade : the 
executors of A. are not bound to abſtain 
from exerciſing it. iii. 380. 
dee Pleas, &c. ii. 376, 130, 143, 


Cour. 


Court of the county of Midaleſex. ii. 68. 
An action lies for ſuing one in an infe. 


rior court that hath not juriſdiction of 


the ſuit. ii. 302. 
See Juriſdiction. i. 193; ii. 16, 68, 
Cvsrou 


A cuſtom which is uncertain, unreaſon- 
able, and favours of arbitrary power, 
and tends to make a lord of a manor 

judge in his own cauſe, is void. 
; i. 163. 

A cuſtom to exclude foreigners in a cor 
poration is . | i. 233. 

Cuſtom of the manor of St. Giles in the 

Field Bloomſbury, as to the aſſize of 


bread. i. 248. 
A cuſtom for one commoner to encloſe 
. againſt another is good. 


A cuſtom in a pariſh for every pariſhioner 
to bury his dead relations as near as 

_ poſſible to his anceſtors is had. ii. 28, 
The cuſtom of a fore muſt be pleaded ſpe. 
. cially, or the court cannot take notice 


+ of its | ii. 104. 
See London. Copybold. i. 27; ii. 1, 


— 


The court in their diſcretion may increaſe 
the damages in mayhem. i. 5. 
In debt for a penalty in articles of agree- 
ment, the jury ought to aſſeſs damages 
upon the breach aſſigned according to 
— of 8 & V. 3. c. 10. and ſhall 
not find the debt, if they do, a venire 
facias de novo ſhall iſſue, ii. 377. 
See title Treſpaſi, iii. 18, where gol. 
damages for ing the plaintiſt's 
daughter with child, per quod ſervitium 
amiſit are held not — 
In treſpaſs againſt cuſtom-houſe officers 
for entering the plaintift's houſe and 
ſearching for run- „ Where they 
found none; the jury aſſeſſed 1o0/. da- 


| mages upon a writ of inquiry againſt 


them ; and although they did little or 
no damage, the court refuſed to ſet aſide 
the inquiſition for exceſſive damages. 


iii. 62, 
See Abatement, Coſts. ii. 367 ; iii. 
320, &c. 


Dars, Darxs, and Timrs. 
In aſſault and battery, proof that the af. 


ſault was on a day after the commence- 
ment of the ſuit may be helped. i. 171. 
Habendum from the day of the date. p 

i. 176. 
From the date and from the day of the 
date, the difference, ii. ioc. 
See Affidavits. ii. 227. Eſednment. iii. 


274. Requeſt, i. 33. 
Darn or Paxrixs. 
A corporation never dies i. 184. 


| Cusrom or Lonpox. 
See Foreign Attachment, 


Cusrom or Mrrcnants. 


It is the cuſtom of merchants, for admini- 
ſtrators to indorſe and aſſign bills of ex- 
change, and the law takes notice of the 
cuſtom of merchants, iii. 3, 4+ 


See title Bills of Exchange, &c. iii, 207. 


| Damacrs. 


Where, in treſpaſs there are ſeveral 
—_y judgment may be de melioribus 
ammis, 


The plaintiff dies after a verdict and be- 
fore the day in bark, tho' the entry of 
the judgment be right, yet a /c:re 

Facias muſt be ſued qut re an exe- 
cution iſſue, _— 

Warrant of attorney to confeſs a judgment 

to two, one dies before the judgment 

entered, leave given to the ſurvivor to 

enter it i. 312. 


up. 
Defendant K. before the time given to 


plead expired, judgment ſigned aſter- 
wards 1s irregular. 1. 316. 
See Recovery, Cofti, ii. 7. 


De zr. 


i, 30. Debt upon a judgment of nonſuit in an 
Action 


inferior court. 
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Action of debt upon the flat. 12 Ann. cap. 
16. of «/ury, for triple the money lent. 
One lends 100“. and takes 6/, 5s for 
the intereſt thereof, for three months, 
by way of advance at the time of lend- 
ing; the penalty is that inſtant incur- 
_ and the action muit be brought 
within one year after that time. 

ii. 250. 

See Baron and Feme. ii. 3, 127. Pleas, 

Ke. i. 5, 11, 123, 281; ii. 5, 10, 113, 

150, 221, 267, 332, 341; 111. 52. 


Drsrox To Taz KinG. 


The king's debtor committed by the court 
of Exchequer to the Fleet, brought 
into B. R. by habeas corpus and fur. 
rendered in diſcharge of his bail, may 
be removed again to the Fleet by an 
habeas corpus Lom the exchequer. 

i. 248. 


DeBTOR 1%$OLVENT. 


Cafe of inſol vent debtor. & Vs; 

After a fugitive inſolvent debtor returns 
from abroad, he muſt render himſelf to 
priſon in a reaſonable time, or he ſhall 
not have the benefit of the act for the 
relief of inſolvent debtors. 


DesBTs Av p Lecacits. 
What words in a will difcharge the per- 
ſonal eſtate, and char 


real with payment of debts. 


DECLARATIONS. 


The plaintiff muſt intitle his declaration 


agreeable to truth, i. 78, 304- 
See Judgment. i. 104. 


i. 24. 


Decerr. 


| 


| Il. 332. Deviſe in terrorem. 


two words, the || 


Proceedings in a writ of decei; to vacate 


2 fine and recovery of lands in ancient 
dencſne. „ 

| Deen, 
Surrender of a term may be without deed. 
. Uk 


That a deed was executed upon a corrupt 


agreement dehoxs the deed may 
averred 1n pleading, v. 341. 


If 


DEeMURRER. 


If one count in a declaration be = 
tho” all the reſt be bad, the plaintiff 
ſhall have judgment upon a general de- 
murrer to the Whole. le 252. 

But if in an action on ſeveral promiſes, one 
count be bad, and the jury upon a writ 
of inquiry aſſeſs general damages, 
quere if the judgment ſhall not be 
ar . | 1. 190. 


Drax rok. 


If new matter, which explains or forti. 


hes the bar be rejoined by the deſen- 


dant, it is not a departure. ii. 8. 


What is a departure. ii. 98. 
See Pleas, &c. 1. 13. 


DescExr. See Heir. iii. 5 16 to 528. 


DevasrTavir. 
If an executor or adminiſtrator confeſſes 


judgment, or ſuffers it to go by default, 
he thereby admits afſets, and is eſtop- 
ped to ſay the contrary in an action on 
ſuch judgment ſuggeſting a dev] t. 


1. 25%, 
D:vis:, 


i. 130, 135. 
Deviſe to a child in wertre ſa mere, where 
the child never was in exiſtence, and 
what ſhall be a good executory deviſe. 
| P i 106. 
J. H. having two fons M. and F. = 
viſed to M. in fee, and if M. die be- 
fore me then my ſon F. ſhall enjoy the 
lands as M. ſhould have done; and 
alſo if M. ſhall die before the ſaid J. H. 
he the ſaid J. H. unior ſhall have the 
lands. M. ſurvived the teſtator and 
left iſſue; adjudged the words /ard 
J. H. without the word junior means 
the teſtator. i. 148. 
Teſtator deviſes to his wife for threa 
years, remainder to his only ſon for 
99 years, remainder to him for other 
99 years, if he and ſuch wife as he 
all marry ſhall ſolong live, remainder 
to the heirs of his ſon's body and their 
heirs of their bodies, remainder over in 
fee; the deviſe to the heirs of the ſon's 
body is a good executory deviſe. 
i. 225. 
Teſtatot 


Teſtator deviſes that if he dies before he 
wad from [relaxd, his eſtate ſhall be 
ſold, Sc. he does return and dies, and 
this will is found in his keeping at his 
death; it was only a contingent de- 
viſe, and {hall not take effect. i. 242. 
A fems covert as executrix to A. and ad- 
miniſtratrix to B. is intitled to 70g. 
Bank Stack, her huſband deviſes to her 
700. India Stock, which he is in- 
tereſted in or intitled to, and after the 
making his will ſhe transfers the Bark 
Stock to him; it ſhall paſs by the 

4 Stack, for he bad no other 

ö i. 247. 

eſtate, 


' 


— — _— 


aſterwards * All the reſt of my goods 
and chattels real and perſonal, moveable 
and immoveable, as houſes, tenements,“ 
Sc. (without the word eftate, or other 
words of limitation) — Theſe paſs a 
fee. 1. 333. 
A deviſe to one for life, and after to her 
iſſue, and if ſhe has no iſſue, power to 
diſpoſe thereof at her will and pleaſure, 
the contingency of iſſue never happened, 
ſhe took a fee. 11. 6. 
An executory deviſe in fee is like a con- 
tingent remainder, and transferable to 
the heir of the executory dèviſee who 
dies before the contingency (upon which 
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By a deviſe of three meſſuages, with all 
. houſes, barns, ſtables, ſtalls, er cetera, 
that ſtand upon or belong to the ſaid 
meſſuages ; the /ands belonging to the 
meſſuages ſhall paſs ; for the teſtator has 
manifeſted his intention to diſpoſe of 
his whole eflate by the beginning of his 
will—« As touching ſuch worldly 
« eſtate wherewith hath blefſed 
« me, I give, &c.”” iii. 141. 
The queſtion was upon the words of a will, 
(which is ſtated in the caſe verbatim, 
whether a remainder in fee was veſted 
in the leſſor of the plaintiff in eject- 
ment, or not, the ſame being limited 
after a contingent remainder in fee. 
| iii. 241. 
Deviſe to A. for liſe; remainder to is 
ſon B. and his heirs male: remainder 
to his next heir male for ever, the elder 
before the younger: if no male iſſue 
left behind A. the eſtate to devolve to 
the females, and if no females, then 4. 
to give and diſpoſe as he thinks fir. 
A. is tenant for life; remainder to his 
ſons in tail male : remainder to his 
daughters in tail; remainder to A. in 
fee. _ 7 
The following words in the preamble of 
a will, « As touching all my temporal 
« eſtate, &c. I give and diſpoſe thereof 
« as follows, will not alone cauſe a 
deviſe of houſes to A. without further 


it depends) doth happen. ii. 29. 
What — in a will create only S 
eſtate for life, ii. 0. 
An cect deviſe was never made 
good but for the ſake of the intention 
of the deviſor. 95 it. 88. 
A deviſe to “ G. G. for life, and after his 
death to the iflue of his body, and the 
heirs of the body of ſuch iſſue, is an 
eſtate tail in G. G. ii. 322. 
A, being ceftuy gue truſt of a term in 
Blackacre, afterwards purchaſes the 
fee in his own name, and deviſes B/ack- 
acre in fee to his heir, whom he makes 
executrix and refiduary legatee, is a 
feme covert, and who dies; the term 
ſhall go with the fee to the heir at law, 
and not to her hufband, who is her per- 


ſonal repreſentative, ii. 329. 


diſpoſition of the ſame to be conſtrued 
an eſtate in fee. iii. 414. 
Diss iso. | 
He who enters under a void leaſe is not a 
difleiſor, but tenant at will, i. 176. 
| DisTREss., 
| Leſſee for years aigns his term, he can- 


| 9 


not diſtrain for rent. ii. 375. 
6 2 

| Doxarive. < 
See Adwvewſon, iii. 3557. 
Dowxx. EL. | 
See Pleas, &c. ii. 1 18. 
EccLe- 
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 Eccrrsasricar, Prngons, 


When rectors and vicars firſt were ap- 


poitited, i. 14. 
The biſhop is not obliged to grant a li- 
cence to a lecturer to preach. 11. 


Nor can the lecturer go into the pulpit 
without the leave of the parſon or vicar 
of the church. 

The right of biſhops to grant licences to 

mariy. i. 14. 

EJECTMENT. 


If by any intendment a judgment in 
ejectment after a verdict can be made 
d „the court will do it. 1. 1. 
Where the landlord is made defendant the 
plaintiff muſt prove the landlord's te- 
. nants in poſſeſſion of the premiſſes in 


queſtion i. 220. 


Ejectment lies for a prebendal ſtall after 


collation to it. i. 14. 
Ejectment doth not lie of a nage or 
tenement; but if it be brought of a meſ- 
ſuage and tenement the court will give 
leave to ſtrike out the words and tene- 
ment. | iii. 23. 
Half a year's notice muſt be given to a 
tenant at will, or to his executor, to 
uit poſſeſſion of lands, or ejectment 
oth not lie. "Mo 26 
Ejectment for five-cights of a cottage. 
The ſheriff gave poſſeſſion of the whole; 
the tenant ſhall be reſtored to his poſſeſ- 
lion of three-eights of the premiſes, 
iii. 49. 
One tenant in common recovers againſt 
another in ejectment, by default; treſ- 
paſs for the meſne profits lies, iii. 118. 
In ejectment, on the demiſe of an heir by 
deſcent, the demiſe was laid on the day 
his anceſtor died, and held to be well 


enough. lit, 274. 
See Entry; Tointenants, &c. ii. 232, 
Heir. K. . 


ELrcTIoNs. 


Muſt be made by the electors mu et 
ſemel. - i ito 


Ex MES or THE KING, 
The ſubject in time of war is intitled to 
the 4 of what he takes from the 
enemy by the common law. 


1. 16. 


i. 213. 


| 


| 


* 


| 


| 


ENTRV. 


In ejectment the leſſor made an actual 
entry in September 1744, the demiſe is 
laid in O#oher 1744, and the defendant 
levied a fine 1745, the leſſor has no 
occafion to make another entry. i. 190. 

An actual entry, is not neceſlary*to, be 


made to avoid a fine levied without 
proclamations, ii. 45. 
Eovirty; | 


} Unreaſonable bargains brought about by 


neceſſity on one hand, and avarice on 
the other, ought not, in conſcience and 
equity to ſtand, though there be neither 
fraud nor impoſition, nor young heir in 
the caſe. 1. 293. 


In cafe of a bargain ſubject to equitable 


objections, a perſon by a future agree- 
ment made freely on ſufficient informa. 
tion, without compulſion, and under 
no circumſtances of diſtreſs or neceſſity, 
may bar himſelf of all equitable objec- 
tions againſt the original bargain, 

oth | i. 296. 

Error, - 


The plaintiff has no right to the return 
ol a ca. /a. pending a writ of _ 
1. I . 
The defendant in error cannot tranſcribe 
the record. - ++ 
The vouchee in a recovery dies before 
the ſummons ad warrantizandum, it is 
error. i. 35, 42. 
contrary to the record may not be 
. 1. 85, 
Several judgments againſt three execu- 
tors, two of whom only join in bring- 
ing error, 1s bad, i. 88. 
An original writ of the ſame term, where. 
in final judgment is given, will not 
warrant that judgment, if it appear 
upon the ſame record that there have 
been proceedings of a preceding term. 


1. 181. 


After a verdict every thing ſhalt be ſup- 


poſed to be right, unleſs the contrary 
appears on the face of the record. 1.255. 
See Amendment. ii. 303, Bail. i. 19. 
Feofail. Scire facias. 1.98. Plaint. 


Treſpaſs. i. 99. Warrant of Attorney. 
Eſtoppel. | 


ESCAPE, 


Escarx. 


Action upon the caſe againſt the warden | 


of the Fleet for an eſcape upon meſne 
proceſs ; the priſoner returns to the Fleet 
the ſame day, and the plaintiff after 
proceeds to final judgment __ him, 
yet the action lies againſt the warden. 
| ii. 294. 
Whenever a gaoler permits a voluntary 
eſcape, he thereby commits a fort, and 
the plaintiff ſhall recover damages, 
where the priſoner is in cuſtody upon 
meſne proceſs. ii. 294. 
In an eſcape upon meſue proceſs out of the 
borough court brought here againſt the 
bailif thereof, the defendant here ſhall 
not take advantage of any error in the 
procels below, i. 255. 


f 


Essovx. 
The eſſoyn day is the firſt day of the 


term. | i. 2. 
An eſſoyn is void where it appears in 
- the entry thereof that the attorney for 


the defendant caſt the eſſoyn ii. 164. 
An attorney may eſſoyn, but if he be ſeen 
in court it ſhall be ſet aſide, 


ESTATE REAL AND PERSONAL, 


Where the perſoual eſtate ſhall be firſt a 
plied to the payment of debts, tho? t 
real eſtate be charged therewith. i. 82. 

Of marſhalling aſſets. 1. 132, 

See Debts and Legacies. | 
Limitation of Eftate. iii. 125, 144. 


EsTOPPEL. 


The plaintiff in error is not eſtopped to 
aſſign the death of the vouchee before 
the return of the ſummons, for error. 


i. 43. 
Esrovrzs. 
The grantee of eſtovers cannot take wood 
cut down by the grantor, iii. 337. 
Evipsxce. | 


Parol evidence, to us that a bond was 


given in lieu of dower, refuſed. i. 34. 
A freeholder ſhall not have a rule to in- 


| 
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ſpeR the court rolls of the manor, in a 
caſe between himſelf and the lord touch. 
ing lands which he claims as freehold, 
| i. 104. 
If the ſubſtance of an iſſue be proved it is 
ſufficient. i. 116. 
A ſurvey of a religious houſe taken in 
1563. allowed good evidence to prove 
the vicar's right to tithes. i. 170. 
Where a blank is left, in the biſhop's re- 
giſter of an inſtitution to a church, for 
The patron's name, parol evidence of 
common report to prove who was pa- 
tron is to be admitted, i. 215. 
In an information by the attorney gene- 
ral, againſt the vice- chancellor of Ox- 
ford, tor a miſdemeanor in his office, 
the crown, ſhall not inſpeR the ſtatutes 
and archives of the univerſity. 1. 239. 
No acceſs to the books of the poſt- office in 
collateral actions. .-- Jo 300% 
Nor to the cuſtom-houſe books. i. 240. 
A doctor who is not a member of the col. 
lege of phyſicians ſhall not inſpect their 
books, i. 240. 

Information againſt overſeers for makin 
an illegal rate, the pariſh books all 
not be inſpected. | i. 240. 


ii. 165. Debt upon bond with condition for pay- 


ment of money to Lydia Dovey, who is 
a third perſon, ſhe declares the defen. 
dant owes her nothing, and upon proof 
thereof, a verdict was for the defendant; 
ſuch declaration was properly given in 
evidence, for Lydia Dvey is io be con- 
ſidered as the real plaintiff. i. 257. 
Every body has a right to inſpect the 
books of the uarter ſeſſions. i. 297. 
Paral admitted that the teſtator in- 
tended his wife executrix ſhould have 
the reſidue undiſpoſed of. i. 3 3. 
In an action againſt a ſtranger for diſturb- 
ing the plaintiff in his pew, it need not 
be proved that the plaintiff repaired it; 
aliter in a diſpute with the ordinary. 
a : i. 326. 
Two allowances in Eyre, and one judg- 
ment in treſpaſs 400 years ago, are not 
concluſive evidence againſt zſage for 
92 years laſt paſt, to have wreck of the 
ea. ii. 23. 
In a caſe made at the trial for the opinion 
of the court the facts proved ought - . 
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be ſtated, and not the evidence of 


facts. . ii. 163. 
In an action upon the caſe againſt two 
upon a joint undertaking to cure the 
3 leg; it was proved they 

oth ated together, and held ſufficient 


evidence of their joint undertaking, |, 
without any expreſs proof of a joint 


undertaking. ii. 361, 


A copy of the biſhop's inſtitution book is || 


not evidence of a preſentation by the 
patron to a living. ii. 366. 
A ſentence in the ſpiritual court in cauſa 
matrimoniali is evidence in ſome caſes, 
but cannot be pleaded fo as to o the 
biſhop of his certificate touching the 
marriage. At z. 124, 126. 


Debt upon an award, il debet pleaded, | 


partiality in the arbitrators not al- 
lowed to be given in evidence; ii. 148. 
A ſingle admittance to a copyhold is ev i- 
dence to prove the cuſtom of a manor 
for lands to deſcend to the youngeſt 
nephew; which contradicting the evi- 
dente on the other fide, the court re- 
fuſed to grant a new trial. iii. 63. 
A promiſſory note of hand need only be 
produced, not proved, upon executing a 
writ of inquiry. Ill. 158. 
Parol evidence ſhall not be admitred to 
contradift an agreement in writing. 
Hi. 275. 
A ſtranger to a corporation hath no right 
to infpect the books thereof, iii. 275. 
The miſe being joined in a writ of right 
to be tried by the Grand Aſſiae, every 
thing may be given in evidence upon 
this iſſue, except collateral warranty. 
111. 420. 
Evidence of the cuſtom of a manor to 


| ExcryTtions, 


Bill of exceptions to evidence. i. 215; 


ExCHAXGE. 
An exchange, what it is, and the effe 
thereof, iii. 489, 490. 
A deed cannot operate as an exchange 
without the word exchange. iii. 491. 
An exchange can only be between two 
partics. ilk. 496. 
A private act of parliament cannot operate 


— — - . - 


1 


exchange be not contained therein. 
iii. 496. 

Exxcurrov. 
A fiert facias being executed ſraudulently, 
a fer: facias at the ſuit of another per- 


ſon afterwards ſhall ſtand good, and be: 
preferred ; and it was a matter properly 


left to.the jury. l G 1. 44» 


Exxcurox. 
Whether plene adminiftravit be a good 


plea in covenant, againſt executors for 
nonpayment of rent incurred in their 
cn time. i. 4. 


See Decaſtavit. Reſiduum. 


| Exzcuvroxy Devrse. 
See Dewy/e, i. 225 ii. 29, 88, 


EXTINGUISHMENT. 


— — 


TeRatrix forgives her ſon-in-law a debt 
upon bond, and by her will orders it to 
be delivered up to him; he dies in her 
life-time, the debt is extinguiſhed in 
equity and his repreſentative ſhall have 


rant leaſes only is admiſuble againſt i 
* evidence of a grant in fee. | | the bond delivered up. bo 17G 
111. 748, 9. 771 
Where preſuraptive evidence oniy is . „ . 
of a grant in fee, a draft of à leaſe is : 
admiſſible evidence to induce a preſump- ö FELONY. 
tion of the grant of a leaſe. iii. 552. An attorney fined cool. and impriſoned 
Sce Account. 111. 112, 114. || for compounding ſclony, i. 16, 
Adwowyon. iii. 355 tO 357. See Forferture. ii. 13. 
Baron and Feme. IV Witneſs, 1. 18. 
Foreign Attachment. iii. 297, tas. 
Limitation of Eflates and Suits, iii. 45. _.. . 4 
1 ili. 38. Fiction of law ought to hurt no man, but 
Witneſs. iii, 40. | aid much it may, iii. 274 
: Fing 


ike a deed of exchange if the word 


* 
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, 


Fine or LAxps. 


A fine was vacated upon motion to the 
court, becauſe the cognizor died before 
the return of the writ of covenant, 

ii. 115. 

The poſtfine is the &img's /ilver, the oo 
fine is not ſo. ii. 12 6. 

A fine is found by a verdi to be levied 
before the juſtices of the county pala- 
tine of Lancaſter, the court will pre- 
ſume they were juſtices who had power 


'|ForrtGcntn. See Starte. 


to take the ſine. j. 275. 
A fine levied without any conſideration, 
or uſes declared, ſhall enure to the old 


uſe. ii. 9. 


1 
* 


Whether a tenant in tail having commit- 
ted murder, can, between the time of 
the ſtroke and his conviction, bar the 
tail by a fine, ii. 220. 

The court refuſed to alter a fine of Tr:. '' 
ily term, and make it a fine of Mi- | 
chaelmas term then next following. 
iii. 251. 

ili. 51, 58. 


Sce Amendment. 
1. 190; ii. 45. | 


Entry. 


Foxriex ATTACHMENT. 


In an action by an adminiſtratrix for 
goods ſold and delivered by the intef.. | 
tate; upon the general iſſue pleaded, 
the defendants gave in evidence the | 
payment of a ſum of money in conſe- 
quence of a judgment upon a foreign 
2ttachment in London, by producing a | 
copy of the minutes of the . proceſs on 
the foreign attachment by the cfficer 
who executed that proceſs ; the judg- 
ment upon the foreign attachment ap- 

earing to the court to be erroneous, 
it did not warrant the 1 ſo 

judgment was againſt the eſendants. 
iii. 297. 

In proceedings on à foreign attachment 
* creditor of the garniſhee muſt be 
ſummoned or have notice (though it is 
alleged to be the cuſtom of London to 
give no notice: ) otherwiſe the judgment 
againſt the garniſhce will be erroneous, 

and the money paid or levied in exe. 
cution of it will not diſcharge the gar- 


| 
| 


| Promiſe to pay damages by a th 


lll, 145. 


Fer:sr. See Cuftom. ii. 104. 


FoRFEITURE. 


Tenant at will has no eſtate to forfeit for 
treaſon. | i. 176. 
A copy holder ſurrenders to the uſe of his 
will, the deviſee is convicted of felony 
and hanged before admittance, the 
lamds are not forfeited to the lord, but 
deſcend to the heir of the ſurrenderor. 
| ; ii. 13. 


Fraps AND STATUTE OF, &c. 


A mother who agrees to give her daugh. 
ter a portion upon her marriage does 
not execute, nor is party to the articles, 
but ſets her name thereto as a witneſs, 
this is a note or memorandum in writ. 
ing to bind her. 1. 118, 


- | Teſtator being about to alter his will and 


bequeath his nephew 100/. his execu- 
tor being preſent tells him he need 
not alter his will, for that he will 
pay his nephew fool. which after 
the teftator's death he reſoſes to do, 
this is a fraud upon the teſtator. i. 227. 


Fraud, impoſition, and catching barg: in. 


1. 286. 
ird per- 
ſon in caſe the plaintiff will withdraw 
his record is not within the ſtatute of 
frauds. | i. 305. 
Sealing a will only, is not a ſigning of it 
within the ſtatute of fravds, 1. 318. 
Articles and conveyance: ſet aſide on the 
foot of fraud and impoſition. ji. 320. 
A ſurrender of a leaſe for years may be 
by note in writing without deed. ii. 26, 
A promiſe, which is within the at. of 
' trauds, fc. IL 49. 


FxernortD. 


Cannot commence in futuro. i. 176. 
A leaſe for lives to begin from the day 
of the date thereof, and ſeiſin delivered 
afterwards is good, and ſhall not be ſaid 
to convey a trechold to commence in 
futuro. ii. 165, 


niſhee of his debt to his creditor, 
iii. 2973 &c, 


| 
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GA anp GamexereeR. , 


A gun is not neceſſarily an engine to kill 
i. 302. 
Who is, or is not an inferior tradiſnan 
within the meaning of the fat. 4 & 5 
V. M. c. 29. /ec. 10. ſo as to make 
him liable to pay full coſts in a twelve- 


game withal. 


penny treſpaſs for hunt ing. ii. 70. 
A gamekeeper of a lord of a manor hath a 
right to carry a gun any where out of 


the manor, and no body can lawfully 


take it from him. ii. 387. 


GAMING. 


Cricket is a game within the flat. 9 Ann. 
iven as a collateral ſecu- 


'and a bond 
_ rity by another perſon for money won 
at play is void, 1. 220. 


A foot race is a game within the fat. g 


Ann. but it muſt . that a perſon 


was playing at ſuch a game, or elſe a 
wager laid on his fide is not a betting 
within the ſtatute. 11. 36. 
An hor/e race is a game within the far. 9 
Ann. c. 14. ii. 50g, 
Money loſt by the defendant on a bet at 
an horſe race, and paid at his requeſt 
by the plaintiff, an action well lies 


for it, 11. 309. 
See Bail. ii. 67. 
GuaRDIAx. 


Hasras Cokpus. 


An habeas corpus directed to the king's 
- meſſengers to bring in the body of 
John Wilkes, Eſq. was returned by 
them, that at the time of the coming of 
the writ, or at any time ſince he was 
not in their cuſtody, ga4re whether 
this be a good return. ii. 154. 
The court of Common Pleas has a general 
juriſdiction to grant writs of habeas 
corpns in all caſes whatſoever. iii. 172, 
The Lord Mayor of Londen being brought 
to the bar upon a habeas corpus; upon 
the return whereof it appearing to the 
court that he was committed to the 
Tower by warrant of the Speaker of 
the Houſe of Commons, for a — of 
privi-ege of that houſe expreſſed in the 


warrant ; he was remanded, the court 


See Notice. wn 


being of opinion they had no juriſdic. 


tion. | 111. 188. 
See Debtor to the King. i. 245, 
Bankrupt. iii. 420. 


HapBenDUM. 


Habendum from the day of the date, of a 
frechold is void, becauſe in futuro. 
i. 176. 
See Freehold. ii. 105. 
Hein. 
The heir can bring an ejectment of copy- 
hold lands before admittance. ii. 14. 
Whoever claims as heir by deſcent, muſt 
make himſelf heir to the perſon laſt 
actually ſeiſed and in poſſeſſion of the 


inheritance, ll. 45. 
There cannot be a Pe fratris of a 
reverſion or remainder. ii. 47. 


Whoever takes as heir male hy purchaſe 
muſt be both Heir and male. i. 20, 
Lands in fee-ſimple muſt deſcend to the 
heir of the whole blood of the perſon 
laſt actually ſeiſed thereof. ili. 526. 
The father died ſeiſed in fee, leaving two 
daughters by his firſt wiſe, and his 
ſecond wife en/ient of a ſon; the wife 
and daughters remained in the ſame 
houſe where the father died, then the 
wife received ſome rent for the pre. 
miſes in queſtion ; ſoon afterwards the 
ſon was born, and in his life-time his 
mother received more rent; then the 
ſon died, having lived five weeks and- 
three days, his mother received 
more rent after his death; adjudged 
that the poſthumous ſon was Huy 
ſeiſed, fo as to take the eſtate out of 
his fiſters of the half blood, and 
it to his heir of the whole blood. 
| | iii. 5 16 to 528. 
There muſt be expreſs words in a ai, 
or a neceſſary implication, to diſin- 
herit the heir at law, iii. 418, 
See Purchaſe, * 72. 
Hom1Nne Rr rCIAN Do. 


An homine replegiando brought for the 
plaintiff's wife who dies after appear- 
ance and before plea, guære whether the 


ſuit ſhall ſtay. i. 256. 
Hun and Car, 
See Pleas, &c. ii. 109. 


Jror AlL. 
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Je5rAiL, 


An action for a falſe return of a member 
of parliament on the fat. 7 & 8 V. 3. 
for double damages is remedial, tho” 


brewer, not having ſerved ſeven years, 
in what caſes it does or does not lie. 
"6 ü. 40. 


Ixpucrioxn, Ixsrrruriox. 


founded on a law that is penal, ſo with. ¶ See Quare Impedit. 


in the ſtatutes of jeofail, i. 125. 


IMPARLANCE. 


Habeas corpus cum canſa brought the 6th 
of Nowember, declaration is delivered 
the 12th of November, the defendant 
ſhall not have an imparlance. i. 154. 

What words in a plea of m;/nomer ſhall be 
conſidered as a ſpecial imparlance. N 

| 1. 201: 


IMPoORTATION. 


There is no law to juſtify the ſeizure of 


contraband goods on board a ſhip in 
the river 7 hames, unleſs the goods be 


landed or offered to ſale. li. 257. 


_— 


+ IpRISO SMENT. 


One condemned by juſtices of peace in the 
penalty of 13/. for harbouring run 
oods is attached by their warrant till 
he pay the ſame, he tenders 1 ;/. but 
the officer detains him till he pays 55.44. 
more for the coſts ; this is 2 im- 
priſonment. i. 127. 
An attorney fills up the ſherift's warrant 
upon a capias ad re/pondend. after it is 
ſig ned, ſealed and ſent to him with a 
blank ſpace for the officer's name, this 
is not juſtifiable in treſpaſs and im- 
priſonment. ii. 47. 


IxopexTURE. See Stamp Du. 


Ivicruxxr. 
A perſon indicted for inſulting a juſtice of 
peace ſhall not be diſcharged from the 
proſecution, altho* the juſtice be dead. 


i. 222. 


Indictment for a deceit of a private na- 
ture quaſhed, - i. 301, 
Indictment 2 ſix perſons for enter. | 
ing a lead mine and carrying away | 

| on motion. i. 325. | 
4 


lead, not 


Indictment 


or exerciſing the trade of a. 


INFANT, 


Infant leſſor in ejectment muſt give ſecu- 


rity for colts. 1, 102, 
When the defendant is an infant, the 
plaintiff ought to apply to him or his 
attorney to name his guardian, and if 
he doth not do it, the court will com- 


pel him to name his guardian. ii. 50. 


InvzzIOR Covers. 
See Juriſdictian. Debt. 
INFORNATION, | 


Information againſt an attorney for exa- 
mining perſons on oath upon an arbi. 
tration without putting the ſame in 
writing. i. 2 

Information againſt a juſtice of peace for 
committing a man for not paying one 
ſhilling as a fee for diſcharging his 
warrant, i. 7. 

Information refuſed againſt a proteſtant 
diſſenter for refuſing to ſerve the office 
of ſheriff of London. i. 18. 

Information for a libellous letter. i. 22. 

Information againſt an overſeer of the 

poor for procuring a ſoldier to marry a 
poor weman chargeable to the pariſh, 

i. 47. 

Informat ion againſt one for ale on 

an attorney while he was under ſheriff. 
| | 1. 93. 


See Libels. 


InouiRy or Damacrs. , 


A writ of inquiry of damages ſhall not be 
awarded to ſupply the omiſſion of find. 
ing damages at the time of the trial of 

any ifſue, where an attaint lies. ii. 67. 

An inquiſition taken before two under. 
ſheniffs-extraordinary ſet aſide, for the 
high ſheriff cannot appoint more than 
one under. ſheriff.extraordinar. 

ii. 378. 


After 
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After a defence made at the time of the 
executing a writ of incuiry, the deſen- 
dant 1s not allowed to take advantage 
of a miſtake in the declaration upon 


motion. ii. 380. 
See Judgments. ii. 358. 
Damages. 111. 61. 
Evidence. iii. 155. 
Replewin. iii. 442. 


InsoLvexT Drzron. 
See Debtor inſolvent, 


InsPECT1ON or Booxs, &c. See Evidence. 


INSTALLMENTS, 


See Condition, 1, 80. 


\ 


INSURANCE. 


The party inſured muſt have property in 
the thing inſured at the time of inſu- 
rance and loſs. 1. 10. 

Action lies upon a policy, tho? it ſays the 
matter ſhall be referred. i. 129. 

A ſhip is inſured for a voyage or cruiſe of 
three months, and is taken by the 
enemy within that time, but before ſhe 
is carried % prefidia hoſtis is retaken 
by an Exgliſbman, and is now a living 
ſhip, this is a total loſs. 1. 191, 

Covenant upon a policy of inſurance from 
fire, with a proviſo that the inſurers 

ſhall not be liable in caſe the houſe be 
burat by reaſon of any invaſion, foreign 
enemies, or any military or uſurped 

ower : the houſe was burnt by a mob 
at Noraw:ich, this is not within the pro- 
viſo. Judgment for the plaintiff the 
inſured. ii. 363. 


IxrERrsr. 


In an aſſumpſit upon an account ſtated be- 
tween merchant and merchant, the jury 


| The caſe of the dippers at Tunbridge. 


may give intereſt from the day the ac- 
count was ſtated. | iii. 205. 
When a promiſſory note is payable, and 
when money lent becomes due, it car- 
ries intereſt from the day it is ayable ; | 
for money owing for goods fold no in- 
tereſt ſhall be allowed, iii. 206, 


JoixokR IN Acriox. 


Where-ever the ſuit will ſurvive to the | 
wife, ſhe muit join in the action. i. 224. 


—  _ _ 


Debt upon an amerciament and upon a 
mutuatus may be joined in one declara- 
tion. i. 248. 

Caſe for a miiſeaſance and negligence may 
be joined with a count in trover in the 
ſame declaration. ii. 319. 

Two counts may be joined in the ſame 
declatation, where there is the ſame 
judgment in both. 11. 321. 


ii. 414. 
A count upon an agreement in writin 
that the plaintiff ſhould build a — 
in the defendant's cloſe, and that plain- 
tiff ſhould enjoy it for life; plaintiff 
avers he built the yard and enjoyed 
the ſame for ſome years as an eaſement, 
and aſſigns for breach that the defen- 
dant wrongfully obſtructed him in the 
enjoyment thereof; this count may 
well be joined with a count in trover. 
Ul. 349+ 
i. 224, 


See Baron and Feme. 
i. 88. 


Error. 


JoixT axD SEVERAL. 


Sec Error. 
olle proſequt. 


88, 
i. £9, 


JoixnTexanTs AND 'TENANTS IN COMMON, 


If there be two jointenents, and each 
make a ſeveral leaſe cf the whole, their 
ſeveral mojeties only ſhall paſs by each 
leaſe, i. 1. 

Tenants in common cannot make a joint 
leaſe of the whole. ii. 232. 

What words in a will make a tenancy in 
common, and yet there ſhall be a ſurvi- 
vorſhip, if any of the deviſees die under 
age. | i. 165. 

« Ennally te be divided” in a deed of 
uſcs makes a tenancy in common. 

1. 261, 

Cre tenant in common recovers againſt 
another in ejectment by default; treſ- 
paſs for the meſne profits lies. iii. 118. 

See Advewſonc iii. 221. 


Issur Jol x ED. 
An iſue may be of two affirmatives. 1. 6. 


JupowenTs. : 


A ſmall miſtake in the title of a declara- 
| non 
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tion is not a reaſon to ſer aſide the 
judgment, and the roll may be right. 


f i. 104. 
A regular judgment in a crown cauſe can- 
not be ſet. on payment of coſts, 


i. 163. 
Judgment as in caſe of nonſuit againſt an 
" informer gui tam upon the game law. 
i. 325. 
Judgment . a conviction to be im- 
priſoned for a month, to aſk pardon and 
to advertiſe it, the latter part is void. 
| i. 332. 
In miſericordia, and capiatur. i. 127. 
Judgment of nonſuit in replewin for want 
2 in bar to the avowry, the 
avowant may either — a * of 
inquiry of damages, or put the replevin 
796-67 ſuit, OM: 5 41. 
After interlocutory judgment, the plain- 
tiff becomes bankrupt, and afterward 
roceeds to execute a writ of inquiry 
. 1n his own name, and good, without a 
fſeire facias by the aſſignees. ii. 358. 
See Death of Parties. i. 502, 312, 315. 
Bankruptz, i. 41 ; ii. 358. 


; JurIsDICTION. 
Proceedings in debt upon a judgment of 


nonſuit in an inferior court. i. 316. 
The declaration in a baſe court muſt al- 
lege that the goods were fold and de- 
livered within the juriſdiction thereof, 
as well as that the defendant promiſed 
within it, ii. 16. 
After a verdict for the plaintift in C. B. 
for leſs than 40s. the defendant may 
enter a ſuggeſtion on. the roll that he 
reſided in Middleſex, which, if true, | 
the C. B. hath no juriſdiction, by the 
late far. touching the county court of 
Middleſex. ii. G8, | 
Where commiſſioners or inferior juriſdic. 
tions whoſe powers are limited, aſſume | 
a juriſdiction they have not, the law | 
gives an action againſt them. ii. 382. 
Touching the juriſdiction of the King's 
Bench in the principality of Wales. 
i. 193. 
A /ct-off reducing the plaintift's demand 
under forty ſhillings, doth not affect | 
the juriſdiction of this court. iii. 48. | 


The juriſdiction of the court of Common | 


_ — 


| 


Pleas to grant writs of habeas corpus is 


eneral. i lll. 172. 
See title Common Pleas and Habeas Cor. 
pus. | iii. 188, 
See Court. Action upon the Caſe. 
Bantrupt. ii. 382. 
Mutual Debts. i. 19. 
Common Pleas. iii. 188. 
Habeas Corpus. Ill, 172. 


KIxc's Bencu. 


The King's Bench cannot bail a perſon 
committed for a contempt of the houſe 
of commons. i. 299. 


Before the fat. 4 & 5 W.& M. c. 21. 


there could be no declaration in this 
court againſt a defendant in cuſtody of 
the ſheriff. 1. 120. 


LANDLORD AND TtxANT. 


A landlord who coverants to pay land. 
tax, ſhall only pay according to the rent 
he receives, and not according to the 
rent the premiſes are taxed at. i. 21. 

The landlord is intitled to one year's rent 
before the ſheriff can ſell the tenant's 

oods upon an execution for coſts of a 

Jefendane on a nonſuit, ii. 140. 


| Lare. See Quere impedit. 


LATITAT. 


A latitat may be conſidered in the nature 
ol an original writ. 1. 147. 
A latitat does not run into Wales. 

i. 193, 206. 


bo Lrasxs. 
A leaſe for above three years may be by 


a note in writing without deed. 11. 27. 
Whether a leaſe for 21 years made by a 
teſtamentary guardian of an. infant be 
void, or only voidable, was at firſt 
doubted, | ii. 129. 
Afterwards determined that ſuch leaſe is 
void. . ii. 135. 
Leaſe to a Pap iſt, whether void. 176. 
A leaſe for one year, and ſo for two or 
three years as the parties ſhall agree, 
1. 262, 
Two leaſes of the ſame term and of the 
ſame lands may be good by two joint. 
| tenants, 


* 
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tenants, as they ariſe from the ſeveral 
- Intereſts of two perſons. i. 1. 
An aſſignee of a leaſe aſſigned to him by 
an adminiſtrator is not obliged to make 
a profert in curiam of the letters of ad- 
miniſtration. ' Ut. 3. 
A man poſſeſſed of a term for years in 
right of his wife, as executrix of her 
former huſband, has power to grant and 


convey the ſame. iii. 277. 
See Freehold, Deviſe. ii. 329. 


Lrcrux g. 


A lecturer cannot oblige the biſhop to 


licenſe him to preach as lecturer. i. 11. 


LrEr. 
i. 251. 


LEGACY. 


Where a perſonal legacy is given to a 
daughter, provided ſhe marry with the 
conſent of truſtees, and there is no de- 
viſe over, ſhe ſhall have the legacy 
tho' ſhe marry without ſuch conſent, 

| | i. 130. 

So a legacy to a grand-daughter to be paid 
on her marriage, © and if ſhe marry 
without conſent, I revoke what as be. 
fore directed to be paid her,” is only 
in terrorem. i. 135. 

A deviſe of the reſidue is not a deviſe 
over of a legacy given upon a condi. 

tion. i. 137. 

Legacy given to a grand- daughter in caſe 

e ſhall marry with conſent, ſhe dies 
unmarried the legacy never veſted, 


1. 159. 


LIIEL. 


Writing a ſeditious libel is not a breach 
of the peace; and a member of parlia- 
ment writing ſuch a libel, is intitled to 


- his gy from being arreſted for 


the lame. ii. 17 


Writing a letter that the plaintiff ftunbe of || 


brimſtone, and had the itch is a libel, 
for which an action lies, ii. 403. 
See Information. 3 


LTA TIox or EsrATESs, AvD Surrs. 


| 


— — 


Whatiare words of limitation. i. 105. 


If the plaintiff be in England at the time 
the cauſe of action acerues, the time of 
limitation begins to run, ſo that if he, 
or (if he dies abroad) his repreſentative 
does not ſue within ſix years, he is 
barred by the „at. i. 134. 


What act of a parent ſhall be a good con- 


ſideration to ſupport a limitation in a 
marriage- ſettlement by way of remain- 
der to the younger brothers of the in. 
tended huſband, who is the eldeſt ſon 
of that parent. ii. 356. 
FJ. R. ſurrendered copy hold-lands to the 
uſe of M. A. whom he then intended 
to marry, and the heirs of their two 
bodies lawfully to be begotten, and for 
default of ſuch iſſue, to the uſe of the 
right heirs of the ſaid J. R. reſolved 
that M. A. took an eſtate for life, with 

a contingent remainder to the heirs of 
the body of her and her intended huſ- 
band, | iii. 125, 144» 
The ſtatute of limitations cannot begin to 
run againſt a plaintiff who is a 
foreigner until he comes into this 
realm. iii. 145. 
When an action is limited by a ſtatute to 
be commenced within a certain time, a 
capias ad reſpondendum ſued out within 
that time may be produced in evidence 
at the trial to prove that the action was 


commenced in due time. iii. 465. 
See Deviſe. ii. 237, 241. 
Debt, Ill, 250. 


' LoxDON. 


The court cannot take notice of the ouſ- 
tom of London, unleſs it be found. 
i. 9. 


Malicious PROSECUTION, 
See Aion on the Caſe. 


Ma rxpamus. 


| Mandamus was reſuſed to the biſhop of 


London to grant a licence to a lecturer 
to preach as ſuch. . 1. 
Mandamus to juſtices of peace to deter- 
mine a * _—_ before them, they ro- 
turn it is determined, which was al- 
lowed. 1.21. 
Mandamus to the mayor of igen to de- 
ver 
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liver the key of the town hall to the | 


lord of the manor to hold his leet there 
was refuſed, tho' the leet had been 
uſually holden here. i. 76. 
Mandamus to the juſtices of M:ddleſex 
to ſwear an overſeer to his accounts 
according to the fat. 17 Geo. 2. c. 38. 


is of courſe, i. 125. 

Mandamus to juſtices of peace to make 
a warrant of diſtreſs for the poor rate. 

1. 133. 

Mandamus to appoint overſeers where 

there was never any before, i. 1 38." 
Mandamus lies not to a viſitor who has 

deprived a prebendary for — | 

1. 206. 

Mandamus to the ſteward of the manor of 

Midhurfſt, and to the homage to hold | 

court and preſent certain conveyances 

to purchaſers of burgage tenements, | 

whereby they are intitled to be ſworn 

burgeſſes of the corporation, and to 

vote for members of parliament. 

i. 283. 

Mandamus to the old overſeer to deli- 
ver the pariſh books to the new one. 


: i. 305. 
Caſes cited wherein mandamus li 


| 


i. 12, oc, 
See Viſitor. 


Maxxxr. 


Whoever will have a ſtall in a market 
muſt have a licence for it from the 


owner of the ſoil. i. 107. 
MaRRIAGE, | 
See Pleas, &c, il, 118, 
Trial. ii. 127. 


MakRIAcE SETTLEMENT. 


Of the huſband's and wife's lands, to him 
for life, to her for life, then to the 
childrem as ſhe ſhall appoint, and for 
want of iſſue as ſhe ſhall a point, and 
for want of appointment, his lands to 
his heirs, and — to her's ; huſband 


dies and leaves her and one ſon; the 
wife appoints the whole to him by 
will, but if the ſon dies without iſſue, 
ſhe appoints the whole to ſtrangers, ſhe 
dies, apd then the ſon dies without | 

| 


iſſue, Q. who ſhall have the ſeveral 
lands, i. 270, 


MasTER AND SERVANT, 


Trover lies againſt a ſervant who dif. 
poſes of goods the property of another 
to his maſter's uſe, whether he has any 
authority or not for ſo doing from his 
maſter, 1. 328. 


Marnrm. 


The court has a diſcretionary power to 
encreaſe the damages in mayhem. i. 5. 


Misrrasa xc. 


The difference between a misfeaſance and 
nonfeaſance. i. 115. 


Mrsxomnr. 
See [mparlance. Abatement, 


Money 1xTo Courrt, 


In trover the defendant cannot bring the 
goods and coſts into court, 1. 23. 
Money not allowed to be paid into court 
after plea pleaded, i. 157. 
In an action for the ee profits after a 
recovery in ejectment, the defendant 
ſhall not have — to pay money into 
court. ii. 115. 


Moxreacr. 


Mortgagee for lives cannot compel the 
mortgageor to fill them up as they 
drop, but may do it bimſell, and add 
the expence thereof to the principal 
money. 2 

A mortgage of goods and cloſes in action 
is fraudulent as againſt creditors, if 
the goods, c. be not delivered to the 

. mortgagee. i. 260. 

See Bankrupt. i. 276, 277 


MorT1ox 1x Court. 


Counſel cannot move for his argument in 
a matter of courſe in the paper. H. R 
| i. 76, 


See Notice. 


MouTvar DzpTs and Druaxps. 
A ſet off reducin the plaintiff's demand 
| | under 


r 


— —ñ—L— — 2 —ů — 2 > 


-- 
- = 
— — 


mn nh —— 
az. e2R.EAGCA.YT I» =o a 


—— oo. — 
„ — - 


> —— — 


— 2 
1 = 
=- 


= OS —— 
—- — — 


- See Furiſdidion. 


Who may, or may not abate a nuſance. 
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under 40s. doth not aſſect the juriſdic- 
tion of R. B. i. 19. 
The ſtatutes for ſetting off one debt 
againſt another do not extend to aſ- 
ſignees of bankrupts. i. 155. 
A judgment in B. R. was ordered toe 
et off againſt a judgment in C. B. 
and the balance due to the plaintiff to 
be paid by the defendant in the C. B. 
on the motion of that defendant. 
iii. 396. 
iii. 48. 


N1sr pRIvs. 
See Nonſuit. Certificate. 


NoLLE PROSEQUI. 


In an aſſumpſit againſt two who ſever in 
pleading, a nolle proſegni may be en- 


tered as to one, and it ſhall not deſtroy | 
i. 89. 
A nolle praſegui may be entered as to | 

defendant who ought not to have been | 


the action againſt the other. 
joined. . 1, 306. 
' Nonsvir ox Nor Ros. 


A nonſuit at M prius cannot be re- 
corded in bank. 1 


i. 201. 
A nonpros may be entered as to all the 


demiſes but one in ejectment, margin. 
10 ; 1. * 


Noricg. 


If an infant ſues, the plaintiff's attorney 
muſt give notice of his guardian's place 
of abode. ; 

Notice of motion muſt be given to quaſh 
a Writ. i. 30. 


Notice of a declaration being filed, whe- 


ther neceſſary or not, where bail is 
put in. | iii. 147. 


Nusaxcx. 


i. 58. 
Oarn, 


After one accuſed of male practice has 
fully anſwered the charge againſt him 
by affidavit, he cannot be examined 

| ore tenus upon oath in open court. 
£ 1. 30. 


| 


| 


i. 246. 


\ OBL1GAT10N. 
See Bond Condition. Pleas, &c. 


OrDEers or Ssssloxs. 


An order of ſeſſions for appointing one 
overſeer of the poor confirmed. 1. 128. 
Order of ſeſſions muſt adjudge and not 
ſtate the evidence only. i. 74. 


| Overseers. See Orders. 


OvrLawsy, 
put in before it can be re- 
OY 1. 3. 


Bail muſt be 
verſed. 


Orrx. 


Oyer of a leaſe is not to be diſpenſed 
with, although the original leaſe be 
loſt. | 1. 16. 

Where a deſendant has oyer given to him 
of a record which is ſet out in the 
laintiſt's declaration, he need not ſet 
it forth in his plea. , i. 97. 

If a defendant will take 8 of a 
variance between tha writ and count, 
he muſt crave oyer of the writ and 
ſpread it on the record, ii. 395. 


Parisrs. 


Leaſe to a papiſt whether void. i. 176. 


Pakxbpor. | 
One aſſiſting in running goods, is not par- 
doned by the fat. 18 Geo. 2. 1. 97- 
The benefit of the act of grace was al- 
lowed to a defendant in an information 
for 2 maybem, after he had omitted ta 
pray it at his trial. i. 214. 


- 


PARIS RES. 

Par; and dioceſe, antiently ſignified the 
ſame diſtrict; and of the firſt diviſion 
of pariſhes. ii. 182. 


PARLIAMENT, 

The law and privilege of parliament is 

part of the law ot the land; and a 

member cannot be arreſted, except in 

. caſes of ?reaſon, felony, and breach of 
the peace, il. 159. 


| 


PAUPER, 
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| 


iii. 2. 


Paurrx. See Cofts. 


Pawx. ws | 
What a pawn is, and how it differs 5 | 
i. 251. 


a mortgage. 
Whether Landon is a market, overt for 


pawning as well as ſelling goods. 
. | 3 


PexALTY. 


A penalty created by a bye-law of a 
corporation cannot be given to a 
ſtranger, i. 237. 


Paw. See Pleading. 1. 326. 
Pic ac AND STALLAGE. See Toll. 


PLA Nr. 


A plaint levied in an inferior court be- 
fore the cauſe of action accrued is 
helped after a verdict. . 1. 180. 


Prar. See Gaming. 


Prras AND PLEADINGS. * 


Whether plene adminiſtravit be a good 
plea in covenant againſt executors 
where the breach is for nonpayment 
of rent incurred in their own time, 


i. 4. 
Debt on bond to indemnify plaintiff for 


what beer he ſhould deliver to J. S. 


upon payment of money borrowed of 

the 2 the breach aſſigned is, 
that the defendant refuſed to deliver 
up the bond, and held well enough, 
altho' it is not laid that the money 
was paid or tendered, it having been 
proved at the trial that the money was, 
tendered and refuſed. bay 3. 

A profert is not neceſſary on the aſſi 
ment of a bail bond, nor is it — 
to ſet out the witneſſes names thereto 
in the declaration. i. 121. 


Debt upon an arbitration bond, plea no 
award, replication ſhewed an award and 
aſſigned breach in nonpayment of 161. 
13s. rejoinder that there were other 
matters pending of which the arbitra- 
tors took no notice; this is a depar.. 
ture. obo. F i. 123. 

Debt upon a bond to proſecute error in 
the Huſtings, and to pay damages and 
coſts 1 2. be affirmed, p. that 
the writ was proſecuted with effect and 
that the judgment is not . yet affirmed, 
replication that the writ was nonprofſed 
in the Hiſtings, demurrer, and objected 
that it does not appear before whom 
the Huftings were holden ; 2d/y, that 
it is pot ſhewn that the writ is return- 
able, but over- ruled, and judgment for 
the plaintiff, i. 123. 

A umpfit, the declaration of Eafter Term 
18 Geo. 2. Plea of tender (of the ſame 
term) before the exhibiting the bill ; 
replication that the plaintiff ſued a 
latitat anterior to the tender; rejoinder 


— that the plaintiff delivered no 
r to J. S. after the making the 
bond; replication that he did deliver 
beer to ſuch an amount, without ſay ing 
before the filing of the bill, is well 
enough, on a general demurrer. i. 5. 
Debt on a bond, plea per dureſs, replica- 
tion that the defendant executed the 


bond of his own free will, and that he 


did it not for fear of impriſonment, and 


concludes to the country, 1s good. 
1. 6. 


ſhew it was returned. 1. 17 
A ſham plea is not conſidered as a ſpecial || 
plea. . 1. 29. 


Special action upon the caſe upon an aſ- 


iſſued; demurrer. 


admits the cauſe of action accrued, be- 
fore the filing the bill, but denies that 
he promiſed before the /atitat was 
L 141. 
When an attachment of privilege is re- 
plied to fave the ſtatute of limitations, 
the zefte need only be ſhewn without 
continuances, for it is like an original. 

1. 167, 

Leave given to withdraw ven eff fachum 


to a bond, and to plead the ſtatute of 
Plea of juſtification under proceſs mult | i 


gaming. i. 177. 
Treſpaſs at Teddingtan, defendant juſtiſies 
for damage fea/ant at King fton, and 
that he impounded the cattle at Ted- 


dingten is good without a traveiſe. 
i. 219. 


ſumplit to deliver up a bond FROM 


Duplicity 
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The defendant was permitted to plead a 
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Duplicity in a plea muſt be ſhewn. 
| | i. 219. 

Leave given to add a plea after two terms 
ſinde the ſirſt pleas pleaded. i. 223. 


5 . juſtification after he had pleaded 
the general iſſu2, upon terms. i. 254- 
Debt on a bye-law for not paying 25. 
per ann. quarterly, the breach need 
not aſſign the days of quarterly pay- 
ment. i. 281. 
After a plea in abatement and demurrer 
the plaintiff muſt pray a re/pondeat 
eufter, and not judgment in chief. 
| i. 302. 
Ni habuit in tene mentis is a bad plea to 
an @ſſump/it for the uſe and occupation. 
i. 314. 
The manner of pleading records of infe- 
rior courts. i. 318. 
In an action for diſturbing the plaintiff 
in his pew at church, it need not be 
laid that he repaired it againſt a mere 
ſtranger; aliter in a iow with the 
. ordinary. | i. 326. 
Scire facias againſt bail who pleads there 
was no ca. /a. againſt the principal, 
replication, there was, rejoinder that it 
did not lie 4 days in the office, this 1s 
a departure. i. 334. 
Aſſault and impriſonment, the defendant 
juſtifies under capias ad reſpondendam, 
the plaintiff replies that the defendant 
releaſed him from the arreſt, and after- 
wards arreſted him, and prays judg- 
ment, becauſe the deſendant hath 
acknowledged the treſpaſs; this is 
naught, for the plaintiff ought to have 
made a new aſſignment. ii. 3. 
Impriſonment, the defendant juſtifies 
under a capias in debt in a baſe court, 
without ſhewing that a ſummons iſſued, 
and well enough. ii. 5. 
Debt upon a bond to ſave the pariſh 
harmleſs from a baſtard ; plea non dam- 
riſfcatus, replication that plaintiff paid 
5/. rejoinder that the defendant main- 
tained the child; verdict for the 
plaintiff, objected in arreſt that it did 
not appear the baſtard was born in the 
riſh, but over-ruled. ii. 5. 
Nil debet to a bond is bad upon a gene- 
ral demurrer. ii. 10. 


| 


Debt on a bond to ſave the plaintiff 
harmleſs from expences by reaſon of 
naming a clerk to a curacy, or from 
ſuits by reaſon thereof; plea nom dam- 
mficatus ; replication aſſigns for breach 
that the plaintiff was obliged to pay 
ſuch. a ſum by reaſon of ſuch nomina- 
tion, but doth not ſay how he was 
obliged, and held well enough upon a 
demurrer. ii. 11. 

An attorney pleads or aſumpfi as to all 
except 11. 3s. 8d. and as to that ſum, 
that he is liable to be ſued for it in the 
county court of Middleſex ; plaintiff 
replies that the defendant is privileged 
from being ſued there; upon demur- 

rer judgment for the plaintiff, ii. 42. 

A term for 500 years muſt be pleaded to 
be by deed. | 11. 49. 

Treſpaſs by the lord againſt commoners 
for digging up coney-burrows, plea a , 
— juſtification to abate ru/ance, 

emurrer, judgment for the plaintiff, 
ii. 51. 
Special pleading in a ci. fa. againſt _ 
ii. 61. 

It is à rule in pleading that where the 
plaintiff replies new matter, he muſt 
conclude with an averment that the 
defendant may have an opportunity of 
anſwering the new matter. 11. 66. 

The defendant, as to all but 10 | avg 
_ non aſſumpfit, and as to that ſum, 

e ſays he 1s ready, and has always 
been ready to pay the ſame, and brings 
it into court, this is a bad plea and not 


iſſuable. lk. 74. 
Whoever claims an eaſement muſt plead 
it ſpecially. ii. 173. 


In debt on a bond with condition for the 
payment of money on or before ſuch a 
day; plea of payment before the day, 
to wit oz ſuch @ day, is good. 11. 173. 

Where matter pleaded under a videlicet is 
or is not material. ii. 335. 

The plea of uu fiel record muſt be ſigned 
by a ſerjeant. Il. 74. 

Declaration and pleadings in guare im- 
pedit. ii. 1745 Se. 

Quod cum, c. in treſpaſs is well enough 
upon a ſpecial demurrer. ii. 203. 

Leave given to withdraw the general iſſue 
in treſpaſs and impriſonment, and to 


plead 
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. plead a ſpecial juſtification upon terms, 


and waiving privilege of parliament. 
ii. 204. 
In afſump/it, defendant pleads his privi- 
lege of a 6oth. clerk in chancery, 
plaintiff replies that the defendant was 
_ diſcharged out of priſon upon the in- 
ſolvent debtors act, and aſſigned his 
office to the clerk of the peace for the 
benefit of his creditors, upon demurrer, 
* 22 for the plaintiff; firſt the 
defendant is concluded to ſay he has 
not aſſigned his office, becauſe it appears 
by the replication that he has; 240%, 
defendant ought to have alledged that 
he is actually attendant on his office. 
160 
Declaration in guare impedit, the plaintiff 
makes title as truſtee of a term of 500 
years under a ſettlement in 1705 ; the 
defendant the patron of the incumbent, 
pleads that before the ſettlement one 
F. C. ſenior was ſeiſed, and 10 V. 3. 
ſuffered a recovery to the uſe of truſtees 
for 1000 years which is {till ſubſiſting, 
and ſays that nothing paſſed to the 
_ plaintiff by the ſettlement in 1705, the 
defendant the incumbent makes title 
under the other defendant his patron as 
heir in tail of P. C. junior, and tra- 
verſes that P. C. junior was ſeiſed in 
fee as is alleged in the declaration, 
and iſſue is joined on that traverſe; 
the plaintiff replies to the patron's plea, 
and alleges that P. C. junior being 
ſeiſed in tail. 5 A. levied a fine with 
roclamations, whereby he became 
Feiſed in fee before the ſettlement in 
1706, and that the term of 1000 years 
is thereby barred for want of entry and 
| claim, &c. the defendant the patron 
demurs, judgment for the defendant, 
| becauſe the parties to the fine at the 
time of levying thereof vi habuerunt 
in advocatione, the ſaid term of 1000 
years being a ſubſiſting term, and was 
never deveſted or turned to a right. 


i. 233, 234, 235, 236, Cc. 


Scire facias to ſhew cauſe why the plain- 
tiff ſhould not have execution on a 
judgment; the defendant pleads that 
the plaintiff © ought not 7 have hrs 
action, inſtead of ought not to have exe- 


— — 
3 


cution, and held well enough on de 
murrer. ii. 251. 
The court refuſed to permit a defendant 
to add the plea of the ſtatute of limi- 
tations, upon an aſſidavit that the de- 
fendant's attorney was not inſtructed 
what to plead at the time when he 
pleaded the general iſſue, in an ac- 
tion for deflowering the plaintiff's 
daughter per quad fervitium amifit ; 
this plea is not to be favoured, becauſe 
it does not go to the merits, but ex- 
cludes them. ii. 235. 
The title of a declaration made agreeab!e 
to the trath of the fact, to let ia the 
defendant to plead a dilatory plea, wiz. 
that Mr. Villes was out-lawed. 
ii. 256, 
Debt upon an arbitration bond, defen- 
dant pleads no award, plaintiff replres 
and ſhews an award to pay 16/. 10s. 
aud cofts, Fc. and afligns a breach for 
| monpayment of the 161. 10s. only, and 
| good, ii. 267. 
Replevin for taking the plaintiff's cattle; 
avowry that the deſendant took them 
damage feaſant ; plea in bar that the 
place in which, &c, is part of EAI. 
field, that the plaintiff is ſeiſed of 10 
acres of land in B, and claims right of 
common in Eaft-fi-ld for a certain 
time, and put in her cattle ; the defen- 
dant replies that there are in B. two 
fields, Ea, and Met feld, and that 
the owners thereof intercommon while 
they lay unincloſed for a certain time, 
that there is a cuſtom to incloſe, and 
that ſuch incloſure is freed from com- 
mon of any other perſon, and that the 
rſon ſo incloſing, thereby frees and 
diſcharges all the unincloſed, from all 
common in reſpeR to ſuch land in- 
cloſed, that he incloſed the place in 
which, Sc. whereby all the unin- 
cloſed lands were freed from his right 
of common, and that the place incloſed 
ought to be free from common of any 
other perſon, and that the cattle were 


| 


_ 


there of the plaintift's own wrong after 
the ſaid incloſure, doing damage; the 
plaintifF rejoins that ſhe put in the cat- 
tle till the defendant took them of his 
own wrong, and treve:/es the cuſtom 
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A TABLE OP THE PRINCIPAL MATTERS. 


to incloſe ; upon which traverſe iſſue 


is joined, verdict for the plaintiff; a |! | 
| In treſpaſs for impounding the plaintiff's 


new trial ordered for miſdirection of 
the Judge ii. 269. 
or breaking and entering the 
plaintiſt's houſe, and ſearching for and 
carrying away his papers; the defen- 
dans juſtify under a warrant of a ſe- 
- cretary of ſtate, plaintiff replies, de in- 
guria ſua propria; the jury find a ſpe- 
cial verdict which ſets forth that an 
information was made before a ſecretary 
of ſtate, that the plaintiff was con- 
cerned in writing and publiſhing the 
Monitor; who thereupon granted a 
warrant dire ted to the . to 
ſeize the plaintiff and his books and 
papers, taking with them a conitaVvle, 
which they executed, and carried them 
before the Law Clerk, who is ap 
inted atfiſtant to ſecretaries of ſtate 


y patent; that the like warrants have || 
frequently been iſſued fince the Revs. || 
Declaration in a ſpecial action upon the 


lation ; that no demand was made by 
the plaintiff of a copy of che warrant, 
nor did he bring his action within 6 
months after the facts done by the de- 
ſendants; after two ſolemn arguments, 
judgment for the plaintiff, that the ſe- 
cretary of ſtate's warrant is illegal, and 
that neither the ſecretary of ſtate, nor 
the defendants the meſſengers are with- 
in the flat. 24 Geo. 2. c. 4. ii. 275. 
Treſpaſs for ſtopping the waggon of the | 
plaintiff, and ſeizing and taking from 
the cattle drawing the ſame a pair of 
iron geers; the defendant preſcribes ſor 
tell through the ſtreets of Gainſbrough, | 
in conſideration of repairing divers 


ſtreets there, and to diitrain for the ||* 


ſame ; the plaintiff replies de injuria 
ſua propria, and traverſes the preſcrip- 
tion, verdict for the defendant, in arreſt 
of judgment, the preſcription was ad 

judged ill, becauſe it doth not ſay that 


je repaired all the ſtreets there, and | 


the plaintiff might be paſſing with his 
waggon through a ſtreet which he did 
not repair. ii. 296. 
Declaration for ſuing the plaintiff mali- 
' ctouſly in an inferior court which had 

no juriſdiction of the cauſe. 
ii. 302, 203- 


ä—N— — ͥꝙꝓ —Tvvꝛy— ũ — — 


Declaration for a malicious proſecution 


upon an indictment. ii 310. 
cattle and keeping them in the pound 
ſo cloſely confined together that by 
reaſon thereof one of the beaſts died; 
the defendant pleads the general iſſue, 
and 2dly, juſtifies that he took them 
damage feaſant; the plaintiff relies de 
mjuria ſua propria; the jury found for 
the plaintiff upon the general iſſue, and 
gave the valine of the Fea in damages z 
upon the other iſſue they found for the 
defendant ; adjudged that the dying.of 
the beaſt in the pound is only Grava- 
men, and need not be anſwered in treſ- 
paſs; judgment for tlie defendant. 

ii. 313. 


Declaration for a misfeaſance and negli- 


gence againſt a perſon imployed by the 

laintiff to navigate his boat with malt 
in it from ſuch a place to ſuch a place, 
and a count in rover joined. ii. 319. 


caſe againſt an attorney for negligence 
in the duty of his office, in not cauſing 
a perfon in priſon at his client's ſuit to 
be charged in execution, by reaſon 
whereof the priſoner was diſcharged by 
writ of /uper/edeas. | ii. 325. 


Debt, on a bond; the defendant's plea 


confeſſes that the bond is his deed, but 
that before the 25th of Ofober 1760, 
he was a fugitive, and in February 
1762, returned to take the benefit of 
the inſol vent debtor's act; that before 
the act he was indebted to the plaintiff 
in the ſum in the condition, who ar- 
reſted him for it before he could take 
the benefit of the act, and being in 
riſon in November 1762, executed the 
bond and was diſcharged, that on 21ſt | 
of February 1753, he ſurrendered him. 
ſelf to the King's Bench priſon, and in 
March 1763, was diſcharged” at the 
ſeſſions under the inſolvent debtors 
act, whereupon he prays judgment, and 
that his perſon may be diſcharged from 
the execution of the judgment ; upon a 
general demurrer judgment was for the 
plaintiff, becauſe the defendant had not 
ſurrendered himſelf and taken the be- 
nefit of the act within a reaſonable time 
I after 


A TABLE OF THE PRINCIPAL MATTERS; 


| after his return from abroad, but was 
arreſted and continued in gaol five 
months, when he might have had his 
habeas corpus and ſurrendered himſelf 
in order to take the benefit of the ſaid 
i. 332, 333, Oc. 

Debt upon a bond, with a condition, for 
the 2 of 350. in one month; 
the defendant prays eyer of the bond 
and condition, and pleads that it was 
given and executed upon a wicked and 
corrupt agreement, to ſtifle a proſecution 
for perjury againſt five perſons, and 
concludes therefore it is void in law. 
Upon demurrer this was adjudged a 
ea, U. 341 to 347. 

nr ron the plaintiff declares for — 
ing his cattle at M. the defendant 
pleads won cepit modo & forma ; the 
plaintiff at the trial proved the cattle 
were in the defendant's cuſtody at M. 
and the defendant proved they were 
originally taken at H. judgment fot 
the plaintiff, | ii. 354+ 
Where the defendant pleads a ſham — 
the court will not give him leave to 
withdraw it and plead the I 


iſſue. a . 11. 369. 
Covenant for payment of cannot 
| ra. pres to be diſcharged without 

. ii. 375. 


In what caſe accord and ſatit faction muſt 
be 3 to be by deed. © ii. $6, 
Whether a replevin below can be pleaded 
in bar to treſpaſs in C. BY ii. 86. 
Aſſumpt lies for petit cuſtoms. - ii. 9: 
dre/paſs for impounding the plaintiff's 
mare; the defendants ple 
Feaſant to the King in his foreſt of 
Waltham ; the plaintiff replies and 
ſhews his right of common in the place 


in which,&c. the defendants rryoin that 


the mare was mangy and doing damage, 
and therefore they took and impounded 


* 


damage 


—— 4 Was warn. go and 
in foreft ; the plaintiff 
. traverſes that the mare 
was wrongfully and unlawfully in the 
foreft ; the ants take iſſue on the 
2 demurrer and joinarr; the 

nts rejoinder is a departure 
from their plea, "REV 


Whoever makes the firſt fault in pleading | 


ſhall have judgment againſt him. - 


EE i. 100. 
Declaration in hue 4nd cry, and goneril 
b . 105, Tc, 
Nul tiel record is replied (to à plea of a 
recovery in B. R. pleaded in bar,) and 
concludes with an averment, held good. 
| ii. 113. 
The practice, as to being bound to plead 
iſſuably an order of a Judge: ihn 217. 
anne in 2 ; de — 7 
two pleas, 1, c aunque ace e % Oc. 
zd, ne ungnue ſeifte que dower, plaintiff 
replir: * iy / a _—_— the 
court of arches that the demandant was 
the wife, and is the widow of J. R. 
and joins iſſue as to the 2d plea: the 
defendant demurt to the replication to 
the firſt plea; and plaintiff int lu 
demurrer ; wenire facias is awarded on 
the iſſue, and toxtinuartes on the de- 
murrer, and final judgment is entered 
for the defendant the drrmurter ; 
no being Fad to the iflue 
joined to the — ii. 118, Sc. 
yhold lands muſt be to h? 
cen demiſed and demiſable time wnt of 
mind by copy of toart roll, and copy- 
hold cannot be created within the time 
of memory. ' -- ii. 125. 
Debe on a bond to indemnify the plaintiff 
from charges of a baſtart! child; ple 
that the mother took the child away, 
replication that it hath fince become 
char to the pariſh, and the plain · 
tiff hath been obliged to pay, Cc re- 


C 


Jeinder that the child was in the 


mother's keeping, and that it was not 
in the deſendam's power to take it 

from her, the plea held rm al 
murrer, judgment for the phy $ 

| ' 11. 120, 127. 

Covenant upon a leaſe made by — 
mittee of a Ianatic, will not lie for the 
committee, becauſe he cannot (by law) 
make ſuch a leaſe. ii. 130. 


Afump/t to pay plaintiff 2. per cent. to 


ure A et of the plaintiff's 
— of ſurveyor of the baggage of the 


port of Lordon, is had, and contrary: to "| 


offices, 
133. 


the ature againſt the ſale of 
| A plea 


141 
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vantage of in error brought upon a 


Covenant, as heir upon a leaſe for years, 


A ſpecial action upon the caſe for falſly 


deſendant craves - ozer of the deed, 


aut, this is a bad preſcription. il. 258. 


A TABLE OF THE PRINCIPAL MATTERS. 


A plea puis le darrein continuance can- 
not be rejected by the court if it be 
veriſied by an affidavit, ii. 137. 
In a plea puis le darrein continuance that 
— became a bankrupt, Fc. it 

+. muſt be alleged that he hath con- 
formed, Sc. ii. 139. 
Afſumpfit againſt the defendant for money 
lent to à third perſon is bad, even | 
. after a verdict. i ts At. 
Want of pledges cannot be taken ad- 
judgment by nil dicit. ii. 142. 
and aſſigus for breach the want of re- 
pair, defendant pleads that the leſſor 
was only tenant for life, and traverſes 
that the reverfior was in him and his 
heirs; this is well pleaded. ii. 143. 


and mal:c:oufly ſuing out a commiſſion 
of bankruptcy, which was afterwards 


concludes with an averment ; this was 
held to be a good replication; though 
it was objected that the plaintiff ought 
to have accepted of the 1o/. and 
. prayed judgment for the ſame, and of 


aſſets in futuro quando acciderint ; or 


ought to have replied ſingly that de- 
fendants had aſſets in their hands z/tra 


the 10/. and to have gone to ifſue there- 
upon. iii. 52, 56, 57. 
It is a fundamental rule, that where-ever 
a particular eflate is pleaded, it muſt 
be ſhewn, and derived out of and from 
the fee imple; ſee the good reaſon for 
this rule. | lll. 72. 
See Account. iii. 113, 114. 
The defendant cannot plead non aſſump/it 
to all the counts, and a tender as to 
rt. iii. 145. 

See Traverſe and Quare impedit. 
| iii. 234. 
Where you plead over you cannot object 


. ſuperſeded, is a very proper action at 
law, though the Lord Chancellor has 
power to give 2ool. damages by 
ſtatute. & 373-7 Me 145. 
Dobt on a bond, plea of payment before 
the day is ill upon demurrer. 11. 150. 
Debt for an anzuty granted by the de- 
_ "fendant to the plaintiff in conſidera- 
tion of faithful ſervice, for her life, 


: whereby the defendant covenants to 
pay the annuity if the ſame be per- 
ſonally demanded, and pleads that the 
- plaintiff did not de 
upon demurrer thereto, judgment was | 


tor the plaintiff. Ul. 221. 
Replevin, avowry that defendants were 
owners and occupiers of certain meſ- 
-  ſuages, and preſcribe for common in 


the locus in due, and ayow damage fea- 


In debt upon an obligation againſt the 
-., executors of an executrix, the defen. | 
dants plead fully adminiftered except | 
to the value of ten pounds. 'The 


5 plaintiff replies and prays judgment as 


to the 10/4. and further ſays, that on 
the day of ſuing forth the original writ 
the defendants had goods of the teſta- 

tor to the value of the reſidue of the 


the annuity ; |} 


| Demurrer to the replication. _ 


to want of form. iii. 297. 
See 9 3 > Us 2. 
Aumpſit ac %% agai arriot 
e RAR, in bar — thus, 
(v ix.) and the ſaid Ann White who is 
ſued by the name of Harriot Ford, c. 
was held ill upon ſpecial demurrer. 
| iii. 413, 
Declaration in treſpaſs for taking, driving 
and carrying away the plaintiff's hog. 
. iii. 20. 
1. Plea not guilty and iſſue thereon ; 
wm Plea 1 dr that the defendants 
took the hog damage feaſant, ibid. 
Replication to the ſecond plea, that after. 
the taking and impounding the hog, 
the defendants converted the hog to 
their own uſe. iii. 21, 
ibid, 
oinder in demurrer. iii. 22. 
laration in an action upon the caſe 
upon a warranty of a mare to be ſound 
when ſhe was lame. iii. 40» 
Declaration in debt upon an obligation 
_— the executors of an executrix 
the obligor. - . iii. 52. 
Defendants crave and ſet out the oyer of 
the obligation and condition, and firſtly 
plead payment by the executrix after 
the day. ibid. 


debt over and above the ſaid 101. and 


— 


| 2d. Plea, that the plaintiff and the exe. 
_ 


cutrix 


A TABLE OF THE PRINCIPAL MATTERS, 


cutrix did account her, and that 
ſhe was in arrear and indebted to the 

laintiff in 456/. for which ſhe gave 
kim a bond and a warrant of attorney 
to confeſs judgment, which he re- 
ceived, had and accepted in full ſatis- 


faction of the money due on the bond, 


which judgment was entered of record; 
and a writ of feri facias was executed 


upon the $ of the executrix for the 
debt and damages. lit. 53, 54. 
3d. Plea, like — ſecond, except that it 


doth not ſet forth a feri facias iſſued 
= — Py iii 
. Plea, plene adminiſtravit ex 

E to ns value of 100. TT 
Replication to the firſt plea, that the exe- 
cutrix did not pay the money after the 

day, and concludes to the country. 
ili. 55. 
| Replication to the ſecond plea, that the 
laintiff did not receive and accept the 
d and warrant of attorney to con- 
feſs judgment in ſatisfaction; and 
. concludes to the country. iii. 56. 
The like replication to the third ple . 
| ibid. 


Replication to the - fourth plea. The 
plaintiff prays judgment as to the 10/. 
in the defendants* hands ; and further 

ſays, that on the day of ſuing forth the 

original writ, the defendants had 
goods of the teſtator to the value of the 
reſidue of the debt, over and above the 
ſaid 10. and concludes with an aver- 


=: iii. 56, 57. 
Declaration in treſpaſs guare clauſum fre- 
gerunt, and trod down and conſumed | 


the graſs and corn, and reaped, cut 
down and carried away, &c, the graſs 


and corn. 111. 66. 


24. Count for mowing, reaping, and car- 
rying away, &c. other graſs and _ 
ibid. 

34. Count to the like effect. ibid. 
. Plea, the general iſſue. iii. 67. 


2d. Plea in bar, as to breaking the cloſes, 
ſpoiling the graſs, and eating up other 

. gras, and with carts, Fc. ſpoiling the 
oil of the cloſes, defendan s fay, that 


iii. 55. | 


lit. 55. 


— — 


one P. X. before the time when, Oc. 
was intitled to the ſaid cloſes for the 
remainder of a term of ninety-nine 


the death of 


years determinable 
the ſaid P. K. who demiſed the ſame 


to the defendant J. V. to hold the 
ſame for one year, and ſo from 82 
year ſo long as it ſhould pleaſe the ſaid 
P. X. and the defendam J. V. and 
the eſtate and intereſt of the ſaid P. X. 
ſhould continue therein ; by virtue of 
which demiſe the ſaid F. W. entered 
and was poſſeſſed, the ſaid P. K. being 
then living, and his intereſt ſtill con- 
tinuing therein. And being ſo poſſeſ- 
ſed the ſaid J. before the times when, 
Se. ploughed and ſowed the ſaid 
cloſes with corn. And the ſaid P. X. 
after the ſaid J. V. had fo ploughed 
and ſowed, and before he had reaped 
and carried away the corn, and betore 
the end of the ſaid ninety-nme years, 
and before the ſaid time when, Cc. 
died. And fo the defendants juſtify 
the entering into the cloſes and reaping 
and carrying away the corn, = ex- 
cuſe themſelves for treading, Sc. a 
little graſs upon that occaſion, iii. 67. 
The tiff demurs, and ſhews for 
cauſes of demurrer. 1/, That the de- 
fendants have not ſet forth the com- 
mencement of the ſaid term of ninety. 
nine years. 2dly, That the de. 
fendarts have not ſhewn that P. X. 
at the time of the demiſe to the defen. 
dant F. V. or before was poſſeſſed of 
the ſaid cloſes, but only that he was u- 
titled thereunto. iii. 69. 
The defendants join in demurrer. iii. 69. 
Declaration in an action of account againſt 
the defendant as being the ſurviving 
bailiff of the plaintiff. 

. Plea in bar; the defendant proteſting 
that he never was the bailiff of the 
laintiff to render an account to him, 

t that S. S. was his ſole bailiff; 
traverſes without this, that he the de. 
fendant and S. S. were the bailiffs of 
the plaintiff, as he hath alleged in his 
declaration, iii. 74. 
24. Plea in bar; the ſtatute of limita. 
tions. ibid. 
34. Plea in bar; that defendant was 
vernor of Fort Saint George, and 
that S. S. had the ſole management of 
ſelling the merchandizes conſigned ty 
the plaintiff, iii. 75. 
ſ dz] Replication. 
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| Replication to the firſt plea takes iſſue 
| the traver/e. iii. 19; 
Replication to the ſecond plea, ibid. 
Replication to the third 1 as to parcel 
of the , avers that the manage. 
ment of the confignment was left to 
S. S. by a ent between the deſen- 
dant and H. S. as joint-fators without 
the conſent of the plaintiff, and this he 
is ready to verify. iti. do. 
The like Replication to the third plea as 
to the reſidue of the 82 
Rejoinder to the replication to the ſecond 
plea, that the account did not concern 
trade and merchandize, and thereupon 


111. 82. 


Declaration with a centinuando quare 
clauſa fregerunt, ceperunt, et aſporta- 
verunt, Fc. | iii. 127. 
1/. Count, for breaking and entering the 
plaintift's cloſes, ſpoiling the graſs and 
corn, and with cattle, &c. and for 
mowing, cutting and carrying away 
the ſame, and with carts, &c. ſpoiling 
the plaintiff's ſoil. iii. 128, 
24. Count, for mowing and cutting graſs 
and corn of the plaintiff, and carryi 
_ _ 3 ibid. 
34. Count, for taking and carry ing awa 
other graſs and — of the Nai, 


ibid. 


the /econd iſſue is joined. iii. 83. 


Rejoinder to the replication to the third | 
plea as to parcel ; the defendant ſays, 


that upon delivery over of the goods to 
S. S. all concern whatſoever of the de 
fendant in the care, truſt and manage- 
ment of the goods ceaſed and was at 
an end, iii. 84. 
The like rejoinder to the replication to 
the third plea, as to the refdue of the 
goods. iii. 8 55 
Surrejoinder as to parcel of tlie goods, the 
plaintiff ſays, that upon delivery over 


of the goods to S. S. all concern of the 


defendant in the care, truſt and ma- 
nagement of the s, did not ceaſe 
nor was at an end; and thereupon the 
third iſſue is joined. iii. 86. 


The like ſurrejeinder as to the reſidue of 


the goods, and thereupon the fourth 
iſſue is joined. | iii. 87. 


Verdict and judgment pu computer. 


| | | iii. 88. 

Auditors aſſigned and continuances. 
iii. 89. 

Plea before auditors. ibid. 

Demurrer to that plea. iii. 92. 

Joinder in demurrer. iii. 93. 


Continuances by curia adviſare vult. 


| ibid. 
Final judgment for the plaintiff. iii. 94. 
Satisfaction acknowledged. ibid. 


A declaration in caſe againſt certain juſ. 


tices of the peace of Surry, for refuſing 
to grant a licence to the plaintiff to 
keep an inn and an alehouſe. iii. 123. 


1f. Plea. Not guilty, to the whole de- 
claration. iii. 129. 
2d. Plea. As to breaking and entering 
the cloſes in the declaration, treading, 
Oc. the graſs, and eating, c. t 
other graſs with cattle, and with carts, 
c. ſpoiling, c. the ſoil ; defendants 
plead in bar, that before any of the 
times when, &c. one C. H. was ſeiſed 
in fee of the cloſes in which, Cc. and 
by indenture demiſed the ſame to J. X. 
for ninety-nine years, .if P. K. and 
M. X. or either of them ſhould ſo long 
live, to begin immediately after the 
death of E. M. Cc. whereby J. X. 
became intitled to the ſaid cloſes, ex- 
pectant on the death of E. M. c. that 
afterwards, and before any of the 
times when, Sc. the ſaid E. M. died, 
Oc. and F. X. afterwards entered 
upon the ſaid cloſes and was poſſeſſed 5 
and the ſaid M. X. afterwards died. 
And the defendants further ſay, that 
J. K. afterwards and before any of the 
times when, Sc. made his bi and 
the ſaid P. X. his executor, and died 
poſſeſſed of the ſaid cloſes ; by which 
P. X. entered and was poſſeſſed ; and 
before any of the times when, Se. de- 
miſed the ſame to the defendant J. V. 
for one year, and ſo from year to year 
as long as the eſtate of B. X. ſhould 
continue. By virtue whereof J. V. 
entered and was poſſeſſed, and durin 
the life of P. X. ploughed and OY 
the cloſes with corn, c. and before 
the ſame was ripe and fit for rea 
| . X. died, wW ereupon his ſaid 
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miſe to J. V. ceaſed, and he. deli- | 
| vered up poſſeſſion to the plaintiff to 
whom the ſame helonged; and when 
the corn was ripe, the defendants en- 
tered and reaped, &c. and fo excuſe 
the treſpaſs by taking the 3 
iii. 129. 
Keplication to the plea in bar, as to — 
. of the treſpaſs, vi. in Wall Park and 
The Three Pieces ; the plaintiff con- 
fefles that C. H. was ſeiſed in fee, and 
all the reſt of the plea until the time of | 
delivering up poſſeſſion to the plaintiff 
of the cloſes in which, &c. bs the 
plaintiff further ſays, that in the ſaid | 
aſe from C. H. to J. X. it is provi- 
ded, that if the ſaid J. X ſhould et 
the premiſes otherwiſe than from year 
to year, and that only to paſture and 
not to tillage, it ſh be lawful for 
C. H. and his heirs, Cc. to re-enter. 
And the plaintiff further ſays, that the 
ſaid C. Ji. after making the ſaid leaſe, 
and before any of the times when, c. 
being ſeiſed in fee of the rewver/ion, | 
made his will and deviſed the ſame to | 
one W. H. in fee, and afterward died 
ſo ſeiſed; whereby V. H. became 
ſeiſed, and before the firſt rime when, 
Sc. bargained and fold to the plaintiff, | 
by virtue whereof, and the ſtatute of 
uſes, the plaintiff was poſſeſſed of the 
reverſion; and being ſo poſſeſſed, the 
ſaid V. H. releaſed the premiſes to | 


— 


— 
nn 


and the ſtatute of uſes, the plaintiff was | 
ſeiſed in fee, and was ſo ſeiſed at the 


time of the ending of the leaſe to the 


ſaid J. X. and that P. X. had no 
licence from C. H. to let the cloſes to 
the defendant J. V to tillage, fo that 
7. V wrongfully ploughed, Sc. and 
that the defendants of their own wrong 
did this part of the treſpaſs in the de- 
claration, And this, c. iii. 132. 
And as to the ſame plea in bay as to 
breaking, c. the re/idue of the ſaid | 
cloſes, the plaintift replies, and con- 
ſeſſes that C. H. was ſeiſed in fee, and 
the reſt of the plea until the deliyering 
up N of the reſidue of the cloſes 
to the plaintiff; but further ſays, that 
the plaintiff before ang at the eng of 
1 


the ſaid leaſe of ninety-nine years, and 
before and at the time of the deſendant 
J. W.'s quitting poſſeſſion, was and 
ſtill is geile in fee, and that defen- 
dants of their own wrong did the treſ- 
paſs ; and traverſes, without this, that 
P. K. was living at the time when 
J. M. ploughed the cloſes and ſowed 
the ſame with corn. iii. 136. 


Rejainder to the firſt part of the replica- 


tion, confeſſes the provi/e in the leaſe 
for ninety-nine years, and that C. H. 
deviſed the rever/fion to V. H. and 
that W. H. bargained, fold and xe. 
teaſed the ſame to the plaintiff, and 
confeſſes the Nen df the replica- 
tion; but the defendants further ſay, 
that the plaintiff did not re-enter dur- 
ing the term ſubſiſting; and this he is 
ready to verify, fc. And as to the 
other part of the replication, the defen. 


dants ſay, that at the time of ploughin 


and ſowing, P. X. was living, an 
conclude to the country ; * 1 Yay 
upon iſſue is joined. iii. 137. 


The plaintiff demurs generally to the re- 


joinder, as to the cloſes called Ha 
Park and The Three Pieces ; and the 


defendants join in demurrer, iii. 139. 


| Declaration in replevin, for taking the 


plaintiff's cattle, lit. 155. 
i/t, Cogmizance. The defendant, as 


| bailiff jo J. V. S. acknowledges the 
the plaintiff in fee ; by virtue whereof, ||. 


taking the cattle in the place in which, 
Sc. becauſe he fays, that the place is a 


waſte or common of forty acres in the 


riſh of V. and manor of . and that 
within the manor, from time whereof, 
Oc. there has been another common, 
called V. D. of which manor the ſaid 


J. M. S. at the ſaid time when, c. 


Vas ſeiſed in fee, and preſcribes in a 


ue eftate for a court leet, and that there 
ox been a ciſtom for the court leet to 
ake bye-laxws for the preſervation of 
the commons within the manor, and to 
impoſe penalties on the farmers and 
tenantsof the manor, for breach thereof; 


and that the ſaid J. V. F. and all 


| muy Se. from time whereof, He. 


ve demanded, received and taken 
from the perſons offending againſt ſuch 


De- lacos, 


— . 2 
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| bye-laws, the penalties incurred for 


breach thereof; and on non-payment, 


to diſtrain the cattle of ſuch farmer or 
tenant in any place within the manor; 
and that at the let held after Michael. 
mas 1764, a bye-law was made, which 
is ſet fcrth with a penalty for breach 
thereof, and for acting contrary to that 
ye. lago and all former bye-lawws, and 
that the plaintiff was guilty of a breach 
of the bye-/aw, whereby a penalty of 
_ 351. was forfeited to the ſaid F. 2 S. 
and the ſame not being paid upon re- 
queſt, but being in arrear, the defen- 
| Gant as bailiff to J. . S. diftrained 
the cattle in the place in which, Cc. 
being within the manor, and juſtly, 
De. © iii. 156. 
24. Cognixance is like the firſt, except in 
laying the cuſtom to make bye-/arvs a 
little different from the firſt. iii. 158. 
2d. Cognizance is different from both the 
others; in laying the cuſtom to make 
bye-laws. ii. 160. 
The plaintiff denurt to all the cogniz. 
. ances, generally. iii. 162, 
The defendant joins in demurrer. iii. 163. 


Declaration in caſe, for ſpeaking the fol- 
lowing words of a member of parlia. 
ment, (via.) I expected to have met 
« George On/low, but find he is not 
&« here, for which I am rather ſorry, 

cc as I came here with an intention to 


'  & have told him my opinion of him; 


c and if he would have waived his 
e privilege, I-would have waived my 
c gown, I know him v 
6 * carried letters from Mr. Oaſloau 
« to Mr. Wilkes, full of profeſſions of 
« friendſhip and ſervice, which were 
« never kept; nor indeed is it to be 
« wondered at, fince it is notorious he 


« never kept his word, unleſs where || 


« his own inte eſt was concerned. As 


« to the inſtructing our members to 


e obtain redreſs, I am totally againſt 
te that plan; for as to inſtructing Mr. 
« Onſleau, we might as well inftrut 
« the winds; and ſhould he even pro- 
« mite his aſſiſtancc, I ſhould not ex- 
«« pect him to give it us.” iii. 78. 


well; I 


« Members to obtain redreſs, I am 
« totally againſt that plan; for as to 
« inſtructing Mr. ow, we might 
« as well inſtrut the winds; and 
c ſhould he even promiſe his aſſiſtance, 
I ſhould not expect him to give it 
« ys. = T iii. 1 9. 
The entry of an habeas corpus directed 
to the Lieutenant of the Tower of 
London, to have the body of Bra/s 
Croſby, Eſq. Lerd Mayor of London, 
before the Juſtices of the bench at Weſt 
minſter, with the return thereof by the 
deputy lieutenant of the Tower, and 
the judgment of the court thereupon. 
| | | iti, 188. 
Declaration in caſe by bill againſt a mem- 
ber of parliament upon a writing ſup- 
2750 to be a bill of exchange drawn 
y the defendant, according to the uſage 
and cuſtom of merchants. iii. 207. 
Declaration againſt the defendant for not 
indemnifying the plaintiff who became 
his bail in an action in B. R. at his 
inſtance and requeſt, and upon the de- 
fendant's promiſe and undertaking to 
indemnify him. iii. 262. 
The deſendant pleads that he became a 
bankrupt, and that the cauſe of action 
5 . before he became ſuch. 
iii. 264. 
Declaration for diſturbance of common of 
ſture, | iii. 278. 
Plea, not guilty. iii. 280. 
| Declaration in trover, The plaintiff 
claiming a Tight to cut and take ruſhes 
on a common, cuts five or fix loads 
which the defendants take and carry 
away, and jointly convert to their own 
uſe, Defendants plead not guilty. 
| iii. 338. 
Declaration in caſe upon an agreement in 
writing, that the plaintiff ſnould build 
a yard in the defendant's cloſe, and lay 
out not leſs than 200. thereupon ; and 
that the plaintiff ſhould enjoy it for his 
life ; the plaintiff avers that he did 
build the yard, Cc. and enjoyed the 
ſame for ſome years as an egſement; 
and affigns for breach that the defen- 
| dant wrongfully and injuriouſly ob. 
ſtructed him in the enjoyment of his 
ſaid eaſement, ii. 348, 49. 


| 


| 24. Count 


A TABLE OF THE PRINCIPAL MATTERS, 


24. Count in trower. iii. 351. 
Declaration in debt upon an obligation by 
an adminiftratrix. © iii. 390. 
1f. Pla. Non eft factun. ibid. 
24. Pla. Craves oyer of the condition 
which is to pay William Cooke his ex- 
ecutors, c. Ss. a week during his life 
and his wife's life and the ſurvivor ; 
and for the performance of articles of 
agreement which are ſet forth; where. 
upon the defendant pleads payment of 
the 85. a week according to the con- 
dition of the obligation, and the arti. 
dles of agreement. iii. 380, 381, Sc. 
34. Plea to the like effect with little 
variation; but the defendant ſays, | 


| 


that the plaintiff hath not done | 


facts, contrary to the ſaid articles of 


agreement. 
Replication to the ſecond plea in bar con- 
cludes to the country. iti. 38 5. 
The plaintiff demurs to the third plea as 
being bad in point of ſubſtance. ibid. 
Joinder in demurrer. iii. 386. 
Declaration in caſe, upon ſeveral promiſes 
againſt Harriot Ford; the defendant, | 
by the name of Ann White who is 
ſued by the name of Harrit Ford, 
pleads nonage, | 
The plaintiff demurs ſpecially, iii. 413. 


Declaration in caſe againſt carriers for not 
taking care to carry goods from Bir- 
mingham to London, and to deliver the 
ſame to $8, J. for the plaintiff's uſe; 
breach of negligence aſſigned. iii. 429. 

24. Count, the like breach. Iii, 430. 

3d. Count, breach of promiſe aſſigned. 


* 


i 
— — 


ibid. 
Tus pleas, not guilty, and did not pro- 
miſe. iii. 431. 


Declaration in caſe againſt the poſtmaſter 
of Ip/avich, for wrongfully keeping and 
detaining the plaintiff's letters directed 

to him an unreaſonable time, which 
the defendant ought to have delivered 
to him. iii. 443. 

Plea, Not guilty. _ iii. 444. 

Delaration in caſe for diſturbing the 
plaintiff in his right of common, and 
right to-cut and take ruſhes upon the 
common for litter for his cattle. by an 

iii. 450. 


- ancient cuſtom, 


T ——— - 


Declarotion in cafe againſt defendants pa- 
viors under the commiſſioners for pay- 
ing the ſtreets, for raiſing the pare - 
ment in the front of the plaintiff's 
houſes in Gravel. lane, by which the 
paſſage and lights to the houſes were 
obſtructed. iii. 46 . 

See Common and Commoners. © © 
iii. 478. 

Entry of a writ of habeas corpus by flat. 

22 Car, 2. directed to the warden of 
the Fleet, to bring into court a priſoner 
committed by certain commiſſioners of 


— with the warden return 
thereof. iii. 420. 
Count in guare impedit ſets forth that plain. 


tiffs were ſeiſed in fee of the advorw. 
+ ſon of All-halloxs Honey. lane in groſs; 
that in March 1663, they preſented 
Thomas Hutchinſon, who was admitted, 
Oc. that the ArchbiBop of Canterbury 
was ſeiſed in fee of the advowyorn of 
Saint Mary le Bow in groſs; and 
that William Juxon then archbiſhop in 
October 1762, collated George Smal. 
od; that the ſame archb;jSop wa; 
ſeiſed of the ad voi of Saint Panera: 
Soper-lane in fee in groſs; and in 
gear 1662 collated Samnel Dilling. 
am; that the three churches were de. 
ſtroyed by fire; and thereupon by a 
atute of 22 Car. 2, it was enacted 
that the three pariſhes ſhould be uni. 
ted, and that Besu- church ſhould be 
the pariſh church of the three pariſhes, 
that the reſpecti ve patrons of the three 
churches ſo united ſhould preſent by 
turns to that church only; the firſt 
preſentation to be made by the patron 
of ſuch of the ſaid churches, the en. 
dowments whereof were of the greateſt 
value; by virtue whereof the arch. 
Ji and plaint;ffs became ſeiſed of 
the advoty/or of Boww-chnreh and the 
other two in fee as of one in greſs, and 
intitled to preſent to Bow.church afore. 
ſaid. That after the fan the 
church of Bow became vacant by the 
death of George Smalausad, and Arch. 
biſhop Sancroft in 1679 collated 7;. 
mothy Puller ; that the church became 
vacant by the death of Puller, and 
Archbiſhop Tilleen in 1693 as in 
+47 
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174 preſented Doctor Nexwtor in like 
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his ſecond turn collated Samuel Brad- 
ford, who was afterwards created b:;/bop 
.of Rachefter ; and the church thereby 
became yacant, whereby King George 
the Firſt by his prerogative on the ioth 
of July 1720, preſented Doctor Samuel 
Liſle to Bow-church with the other 
two churches who was admitted, &c, 
and who was afterwards created b;/bop 
of Saint Aſaph ; whereupon King 
© George the ſecond on the 16th of April 


manner who was admitted, fc. that 
terwards the church became vacant 

y the reſignation of Doctor Newton, 
and is yet void, by reaſon whereof it 
belongs to the plaintiffs, in their turn, 
being the third, to preſent a fit perſon, 
but the defendants hinder them, 

74 . | iii. 214. 

The archbiſhop one of the defendants de- 
murs generally to the declaration. 


iii. 217. 


The other defendant pleads that he is 
panſon of the church on the preſenta- 
tion of the 8 that the plain- 

tiffs ought not to have their action. 
He admits the plaintiffs were ſeiſed of 
All-hallows Honey-lane, and preſented 
Hutchinſon ; that the archbybop was, 
ſeiſed of Boaw-church, and collated. 
Smalewwoed ; that the archb;/bop was 


ſeiſed of Saint Pancras, Soper-lane, | 


and collated Dillingbam; that the 
| three churches were burnt, and that by 
the flatute it was enacted as in the de- 
claration ; and that thereupon the arch- 
b:/op and the plaintiffs became ſeiſed 
and intitled to preſent as in the decla. 
ration, and that Boau- church became 
vacant by the death of Smalauood, as 
in the declaration; but this defendant 
further ſays, that Baww-church was of 
reater value than either of the other 


wo churches ; and that the church of || 


All- halloaus Honey-lane was of greater 
value than Saint Pancras Soper-lane, 
12. of ſo much reſpectively ry annum; | 
by reaſon whereof the archb;/bop for | 
the time- being became intitled to pre- 
ſent to Bow-church in the firſt turn, 
the plaintiffs in the /econd. turn, and 


| the archbiop in the third turn. That 
true it is that Archbiſbop Sancroft, on 
the death of S mal,, did in his f 
turn collate Puller; and that the 
church became vacant by the death of 
Puller ; but that thereupon, according 
to the faid fatute, it belonged to the 
roms to preſent in their ſecond turn, 
but that Archb;/bop Tillotfon collated 
Rradford by uſurpation, That Brad. 
ford being in the ſaid church was 
created biſhop of Rochefter, and Kin 
George the firſt preſented Doctor L1le 
who was admitted, c. and Doctor 
Life being fo clerk of the ſaid church 
was created 3% . of Saint Aſaph and 
King George the preſented Doc. 
tor Neauten who was admitted, &c, 
and afterwards the church became va- 
cant by the reſignation of Doctor Nevv- 
ten, by reaſon whereof it belonged to 
the preſent archb;bop to preſent in his 
third turn, and that thereupon he col. 
lated this defendant before the iſſuing 
of the plaintiff's writ, by reaſon where. 
of this defendant is ſtill par/or 2 
ſaned, and this, Se. wherefore, | /Cs 
8 | iii. 217, 
The plaintiffs join in demurrer with the 
archbiſhop, and pray judgment and a 
writ to the b;/op. iii. 220, 
The plaintiffs as to the plea of the other 
endant ſay, they ought not to be 
barred, becauſe proteſting that All- bal. 
lotus Honey-lane was not at the time 
of making the ſaid fatute of greater 
value than Saint Pancras ; protefling 
alſo that Archb;/bop Tillotſon did not 
»/urp upon the plaintiffs, For replica. ' 
tion the plaintitfs ſay, that the church 
became vacant by the reſignation of 
Doctor Newton, and it belongs ta 
- plaintiffs to preſent in their bird turn, 
yet the defendants hinder them, vwitb- 
out this that it belonged to the plain. 
tiffs to preſent at the /econd turn when 
the church became vacant by the death 
of Puller as this defendant hath al- 
leged in his plea, 
The defendant Ip incumbent] demurs 
to the plaintiff's rep/ication, and ſhews 


for ſpecial cauſe that the plaintiffs have 


3 . not 


| 
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| | | 


matter of fa al- 
but have traverſed 
matter of law. ill, 221, 
The plaintiffs join in demurrer. ibid. 
Count in quare impedit ſets forth that the 
vlainifh wer ſeiſed of the advow/or of 
the church in groſs, and the ſame being 


Sr 


vacant in 1765, they preſented Doctor The 


 Rurton, that in 1771 the church became 


| 
' 
| 


and cabinets is not a with ſuffi. 
cient certainty, (to wit) for that it is 
alleged that defendant wrenched and 
forced open the ſaid cloſet-doors, 
drawers, &c. and for that the number 
of — 1 drawers, Oc, is 
not ſpeci iii. 292, 293. 
— joins in — . 


| iii. 293. 


void by the death Doctor Burton, and || Declaration in treſpaſi for an aſſault and 


is ſtill void, and it now wg, to the 
plaintiffs to preſent thereto, but the 


Dan = 
[4 no right 
but as or: inary. 11. 45 


The incumbent pleads that he * 


j out the plaintiff's eye with a 
ighted ſquib conſiſting of gunpowder, 
gc . iii. 403. 


Declaration in debt upon an obligation 
againſt one of the ſureties therein for 


:mparſence. on the preſentation of the || honeſty and fidelity of a broad- cler 


. preſent King whoſe title is deduced 
from Kin 


the church being vacant by the death 


of Doctor Burton, his preſent Majefty || that it is not his deed. 


ted the defendant the incumbent ; 
without this that the plaintiffs were 
ſeiſed of the advow/or as they have 
alleged. iii. 469, 470. 
eplication to the plea of the biſhop, but 
writ to the biſhop to ſtay until the plea 
de determined between the plaintiffs 
and the incumbent. —Iflue is alſo taken 
upon the incumbent's rraver/e, and 
joined, and a wenire facias awarded. 
; I 111. 472. 
The jury find a ſpecial verdict. 
iii. 473 to 483. 
Declaration in treſpaſs for breaking and 
entering the plaintiff's houſe, and con- 
tinuing there for fix hours, making a 
great diſturbance and affray therein, 
and wrenching and forcing open the 
cloſet-doors, drawers, cheſts, cupboards 
and cabinets of the plaintiff, and the 
s, chattels, wares and merchandizes 
of the plaintiff there found, toſſing, 
tumbling, damaging and ſpoiling, to 
the plaintiff's damage, ii. 292, 
The defendant demurs, and for cauſes of 
demurrer ſhews theſe (<z.) for that 
the plaintiff hath pot ſpecified the 
— and chattels, c. ſuppoſed to 
. have been toſſed, tumbled, damaged 
and ſpoiled ; and for that the 
of wrenching and forcing open the 


harles the Second, and that || The defendant craves 


— 


— 


— 


iii. 5 30. 
of the condi. 
tion, which is ſet forth, and plead: firit 
11. 531. 
He pleads 24ly, That at the time of the 

making the obligation, the plaintiff 
carried on the tra wh dana his 
own account or/y without a partner, 
and until ſuch Wy and year, when 
the plaintiff entered into rſhip in 
the trade with one F. D. and that all 
the time the broad-clerk ſerved the 
plaintiff a/one, he ſerved him honeſtly, 
and accounted to him juſtly. | 
3293s 


The plaintiff rep/;es and aſſigus a breach 
of the 2 that made 
received ſuch raed wy the 
partnerſhip account, not ac- 
count apt pay the ſame to the part. 
ners or either of them. lil. 53495» 

Demurrer to the replication, and a join. 
der in demurrer. iii. 535» 

Judgment for the defendant that the 
breach afligned is not within the con- 

dition. iii. 539. 

Declaration in a writ of right patent. 

Plea the general iſſue, — — 

-:i/e is joined upon the mere right. 

. 28 

The whole proceedings in gap t 
patent, iii, 541 to 504- 

See Scire faciat, Traverſe, uriſdictior, 
Departare, Actiem on the Caſe, Re. 
plevin, Variance, Marriage, Privilege. 
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A TABLE OF THE PRINCIPAL MATTERS. 


Plxpoxs. 
Pledges to proſecute may be found at any 
time pending the ſuit, 1. 226. 


Poonx. See Settlement. 


| PorTtONS. 
See Power and Authority, 
PossEsSION. | ; 
The poſſeſſion of tenant at will is the poſ- 
ſeſſion of the leſſor. L 177. 
Posruasrrx. 


An action upon the caſe lies againſt a de- 
puty poſtmaſter ſor wrongfu o keeping 
and detaining the plaintiff's letters di- 

| rected to him, an unreaſonable time, 
* which the defendant ought to have de- 
livered to him at his place of abode in 


Tpſewich gratis. iii. 443- 


 PossE5S10 FRATRIS, &c. 
Some doctrine upon this ſubject. 
| iii. 516 to 528. 
See Heir. 


PowER Ax p AUTHORITY. 


Power under a marriage ſettlement to 


ive to the children of the marriage in 
ach ſhares, &c. and for ſuch eſtate, 
Sc. if there be but one child of the 
marriage, ſuch child muſt have the 
whole eſtate which was ſettled. 11. 336. 
Uſurped power ; whether a houſe burnt 
by a mob is a burning by an uſurped 
power within the meaning of a policy 

of inſurance. li. 363. 
Power under a ſettlement to appoint to 
the children of the marriage is ſtrictly 
confined to thoſe children. ii. 369. 
A father having a power to appoint por- 
tions to younger children, to be raiſed 
at all events, cannot annex a condition 
to the appointment of any child's ſhare, 
i. 224. 

Power whether properly executed. i. 270. 


PRACTICE OF THE CovRT, 
Practice as to plea in abatement, 3. 16. 


A ſham plea is not a ſpecial plea. i. 29, 
Where bail is filed — aſt be a — | 
- demanded in writing, altho' a notice 
to plead be upon the declaration. 
| | i. 1 
The defendant muſt take the Scion 
out of the office and pay for it before 
the plaintiff's attorney is obliged to 
receive his —— 1. 173. 
Leave to withdraw mor eff factum, and to 


plead the ſtatute againſt gaming. 


term generally. iii. 154. 
PREROGATIVE, 18 
See Ad voνẽEĩQ iii. 227. 


See Bail, {mparlance, Affdavit, Amend. 
ment, Attorney, Continuance, . Cofts, 


Damages, Debtor to the King, Decla- 
rations,. Error, Fine of 2 Infant, 
Inquiry, Judgment, Juriſdict ion, 
King's Bench, Abatement, Money inte 
Court, Motion, &c. Noelle praſegui, 
Nonſuit, &c. Notice, Oath, Oyer, 
Pleas, Pledges, Priſon, &c. &c. &c. 


PRESCRIPTION, 


Preſcription to have three buſhels of 
barley out of every ſhip's cargo brought 
to a quay to be exported is good and 
certain. 1.91. 


See Pleas, &c, ii. 96, 296, 


PRisON AND PRISONERS. 


In a declaration againſt a priſoner in cuſ. 
tody of the ſheriff it muſt be alleged 
at whoſe ſuit he is detained, purſuant - 
to the ſtatute 4 & 5, M. c. 21. 

1. 120. 

A perſon who was committed by a ſecre- 
tary of ſtate, having been in priſon 
two years and no proſecution againſt 


him, diſcharged out of cuſtody. 1. 254. 


| If a priſoner appears in perſon, he is bound 
1 Et to 
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to pay for the iſſue book the de- 
| ours thetvo'; otherwiſe the ars 
by attorney. | ii. 11. 


The priſoner having, by ing to a 
Kue facias, — ——— from 
charging him in execution within two 
terms, Nall not take advantage thereof 
to be diſcharged out of cuſtody by a 
ſuperſedeas. ii. 378. 

A priſoner brings a writ of error, the 
damit is not obliged to charge him in 
execution, the ſecond term after the 
judgment. ii. 380. 

While a treaty ſubſiſts between the plain. 
tiff and the defendant who is a priſoner, 
the plaintiff is not obliged to declare 
againſt him within two terms accord- | 
ing to the rules of the court. iii. 445+ 


| PrIvILEGE. 
Whether a gamekecper to a peer be pri- 
reſts 1 


vileged from ar i. 278. 
A member of parliament is privileged 
from arreſts in all caſes except tregſon, 
felony and breach of the peace. ii. 151. 
A plea of privilege of a ſixtieth clerk in 
—— was over-ruled, becauſe it 
a he was not attending his 
ce. 8 


ii. 228. 
See Attorney. 
Pleas, &c, 


| 


 PaIze-MONEY. 


A captor might before fat. 20. Geo. 2. 
legally aſſign his ſhare of a prize be- 
fore condemnation, i. 211. 
Contract for ſale of prize- money ſet aſide 

on the foot of impoſition and public in- 
convenience. : 


Process AND SERVICE THEREOF. 


There is no — — ar 
upon A. co proceſs ſerved where 
the debt ons 10d, i. 22. 

Service of proceſs, where it is doubtful 
whether the place where it was ſerved 
is in Londen or Middleſex. i. 77. 

Proceſs ſerved without the defendant's 

name to the notice at the bottom is 

bad, i. 104. 


Service of proceſs upon the return day 


| 


i. 229. 


RINCIPAL MATTERS. 


You cannot take any advantage of the ir. 
regularity of proceſt without having it 
returned and before the court. iii. 58. 

The reaion why proceſi for and againſt an 
attorney is made returnable on a da 

certain, is becauſe of his daily atten: 
ance in court. ibid. 

The plaintiff declares in an action gui tam, 
c. upon. a capias ad reſpondendum ſued 
out in his own name only, and well 
enough, iii. 141. 


Porr. * 
of an aſſignment of a bail bond 


A 
is not neceſſary. i. 121. 
See title Bills of Exchange and Promiſ- 


fory Notes. Iii. 1. 
An aſſignee of a leaſe, aſſi to him by 
an adminiſtrator is not obliged to make 


a profert in curiam of the letters of ad- 
miniſtration. 1 iii. 3. 
Caſes cited to ſhew where a perſon in 
pleading is or is not obliged to ſhew to 
the court a deed in writing, ibid. 


- 


PROHIBITION. 
Touching a pew in the church. 22 
To the ſpiritual court of Briſol for 


ling a woman ſtrumpet in the. city of 
Briſtol. . .: 29 Þ 62. 
Where there are ſeveral part. owners of a 
ſhip, the owners of the leſs ſhares may 
arreſt the ſhip in the admiralty, and 
compel a ſecurity to be given by the 
others before they ſhall be permitted to 
navigate out of port. i. 101. 
prohibition, . the iſſue laid upon the 
plaintiff who did not Fcp at the trial, 
the defendant puts in his record, enters 
into the merits, and takes a verdict; 
this is irregular, for the plaintiff ought 
to have been called and nonſuited, 
i. 300. 
A pilot ĩs a mariner, but cannot ſue in the 
court of admiralty if his work was 
done within the body of the county; 
as for piloting a ſhip 2 Reach to 
Deptford; ſo a prohibition was granted. 
„ 
Prohibition to a ſuit in the ſpiritual court 
for marrying without bans or licence. 
. 11. 79. 


PROPERTY. 


2 


thereof is regular, ii. 263. 
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Inſarance. 


Purchaſe what it means. 
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Paorzarr. 


The fubject in time of war is intitled to 


the pry of what he takes from the 

enemy by the common law. i. 213. 
See Prize-money. | 
1, 10. 


PromIsoRY NoTEs. 


See Bills of Exchange. 
- PROTECTION. See Ambaſſador. 


PrROTESTANDO. 


The nature and effect of a 


tion in 


2 nes lit. 109, 110. 
t cannot be talen by protefation in 


pleading. iii. 116. 


„ 


Proviso. | 
A proviſo in a leaſe to re-enter for a con- 


ition broken can only operate during 
the term, and vaniſheth when hat 


ends. | iii. 140. 
;  Ponenasy, 


Whoeyer takes as heir male by purchaſe 

muſt be both Heir, and male. 30. 
i. 72. 
vee Recovery, 


Qua Ixrxprr. 


Whether by inſtitution to a 2d . | 


and before indu#ion thereto, the , be- 
nefice becomes /o void that the patron 
muſt preſent thereto within fix months, | 
awithout notice: Reſolved that lap/e 
ſhall not incur without notice ; but 
that Jagſe ſhall incur without notice 
unleſs 


| 


— 
* 


| 
| 
| 


| 


| 


| 


— _ — 


leſs the patron preſents to the rf ||. 
within fix months efter induction n 2 


the 2d benefice ; induction amounting 
to not ice. ii. 174. 175. 1 6, Se. 
A. B. being ſeiſed in fee of the adyowſon 
of a denative, the chureh becomes void, 
and while it is fo he dies; the rx 
goes to the heir and not to the execu 
tor; otherwiſe in caſe of a preſenta- 
tive living. ii. 150. 
n- 


See the pleadings at full length, beg 
I 


See Dyer. 


ning 314. Three objecti 
— —— to the count, iſt, That it is 
not alleged therein, that the plaintiffs 
were ſeiſed of the avow ſon to ſes as 
in their third turn, 2dly, That the 
intiffs have not ſhewn any title to 
the third turn. 3dly, That this is not 
the third. turn. hich objections 
were all over-ruled. iii. 231, 232. 
Prerogative preſentations cannot be con- 
ſidered as Turu¹ or deprive a patron of 
his turn, for prerogative preſentation 
vpon the promotion of an incumbent to 


a biſhoprick is by act of law, which 


cannot operate to the injury of a third 
perſon. | iii. 232. 
Long acquieſeence is evidence of an 
agreement to preſent in the order and 
rotation of turns as alleged in the 
count. iii. 234. 
« Without this, that it belonged to the 
« plaintiffs to preſent to the church at 
« the ſecond turn, when the ſame be. 
« came vacant by the death of T. P. 
« as the defendant hath alleged in his 
« plea, is a good and material tra- 
« werſe.” It is a trayerſe of a mat- 
ter of right reſulting from facts, and 
not of matter of law only. iii. 234. 
See Pleas, &c. i. 233, &c. iii. 473, &c. 


Rrcokps. 
i. 97. 
Recovery. | 


A common recovery was ſuffered of an 
advowſon in gro/s, and an acre of land 
upen a writ of entrie fur difſeifin in le 
po, and good, 11. 116. 
Tenant in tail by purchaſe under a mar- 
riage ſettlement made by his anceſtor 
ex parte maternd, with the reverſion 
in fer by deſcent ex parte materndy 
ſuffers a recovery to the uſe of himſelf 
in fee, the ſhall deſcend to his 
heirs general ex parte paternd. 
: i. 2, & 66. 
The vouchee dies before the return of the 
ſummons ad averrartizandum, the re- 
covery is void. i. 35 N 42. 
A common Recovery found by ſpecial ver. 
dict without any writ of ſeiſim awarded, 
is 


% 
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is bad, and no bar; as the awarding | 
the writ of ſeifin cannot be preſum 
by the court, and a we fa. de nov 
ſhall not ge. i. 55. 
If tenant in tail mortgages for years, and 
ſuffers a recovery afterwards, that ſhall 
let in the mortgage and all other in- 
cumbrances whatever made by _—_— 
i. 276, 
Why, and when common recoveries were 
firſt introduced ? 1. 73. 
Whoever endeavours to explain common 
recoveries upon any other principle, 
than that they are now become com- 
mon aſſurances, will run into abſurdi- 
70 7 * | excepted of the 
0 were out t 
flatute de donit is abſurd, for it de- 
ſtroys the very end and intent of that 
een vale the ie 
the re in value to ue 
is a mere fiction ; and no body pre- 
tends it extends to a remainder man, 


who is equally barred by a recovery. 
1. 3+ 
See Tail. Copyheld, i 


j 
| 


Rector. 


The fee of the church is in the rector, 
and he can hinder a lecturer from 


preaching in his church. i. 15. 
Re-enTRY. a 
ee Provi/e, iti. 140, 


Rrrexrer To THE Masrrr. 


Covenant for noupayment of rent, and 
not repairing, referred to the maſter as 
to the rent, and upon payment thereof 
proceſs to ſtay as 7s the rent in arfear. 


i. 75. 


Principal and intereſt on a mortgage re. 
ferred, tho* objected the mottgageor 
had agreed to comey abſolttely. i. to. 

It cannot be referted to compute how 


much a pariſh is dattinified by a baſtard 

chile. ii. 6. 

Remainder Contingoit, i. 105. 
Rrstrrrrruk. | 


In treſpaſs againſt ſeveral, and fever! 


bus damnis with a renittitar as to the 
= other. i. 30. 


Rexr, 


A rent cannot iſſue out of a term for years, 
i. e. if leſſee for ailign his term he 


cannot diſtrain for rent. ii. 375 
Rxrlxvix. 
If the plaintiff be nonſuited for want of a 


in bar to the avowry, the avowant 

may either execute a writ of inquiry of 
damages, or ſue upon the replevin bond. 
11. 41. 

Avowry for rent for an enjoyment of 
land under a patol demiſe, plea in bar 
that the defendant ai habnit im tene- 
mentis held to be bad upon demutrer, 
fince the fat. 11 Geo. 2. c. 19. il. 208. 
Whether a replevin below, can be pleaded 
in bar to treſpaſs in C. B. ii. 87. 
Nonſuit in replevin for want of a decla- 
ration, the avowant executed a writ of 
myuiry of damages after a writ of 
ſecond deliverance, and good. ii. 116. 
For taking his cattle in the road; 
avowry for damage-fea/ſant in the Four 
Acres, ſo took them there, and drove 
them along the toad to impound them; 
plea in bar, that the road is not patcel 
of the Four Acres. Upon demurrer, 
the avowry is well enough, and the 
In replevin, the jury at the trial omit to 
aſſeſs the avowant his damages, a writ 
of inquiry ſhall iſſue, ui. 442. 
See HP leas, &c. Fudgment. y 


Rxovtrr. 


A requeſt to pay money before due laid 
in a declaration is not material. i. 33. 


N Resten. 
When there are two executors, and une- 


qual legacies are given them, or a le- 
cy to one, and nothing to the other, 
| they tua bare the re6-due undifpoſed 
. \ Þ; £91: 4 1. 28 = 
. 
4 
Rxrzaxrr. 


damages, judgment may be de neliori- 


—. 
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1 ſhew cauſe why the plaintiff ſhould not 
f RexrzAxtr. = one execution of the debt and not of 
ho 3:horonce : damages. i. 98. 
3 roſequ 39 TO OY 9 * || If a defendant dies after a writ of inquiry 
FIGS : lee. 4 of damages be executed and before the 
| | return thereof, the ſcire facias muſt be 
againſt his executor to ſhew cauſe wh 


o 
Lf 


Return or Waits. 


See Attorney. | ili. 58. || the damages aſſeſſed ſhould not be ad- 
Writs. 1.77. judged to the plaintiff i. 243. 


i RR"? Scire facias upon a recognizance againſt 

: RevocarTron. | | bail—defendants plead that the prin- 
In what caſes a fine and recovery by a || Cipal defendant died before the ifluing 

. - teſtator after the making of his will, the firſt ci. fa. and before the return 
all amount in equity to a revocation of any ca. /a. againſt him—Plaintiff 


_ 


of it. i. 308, || replies a ca. /a. and a return non eff 
A common recovery ſuffered by tenant || rrventus, and that the principal was 
for life, with remainder to truſtees to then living and long afterwards. De- 
_ preſerve contingent remainders, re- || myrter ; judgment for the plaintiff, 
mainder to the ſame tenant for life in + i. 61. 
fee ; is a revocation of a will. iii. 6, || After the interlocutory judgment, the 
Where it was found by a jury that a teſta. || plaintiff becomes a bankrupt, and after. 
tor had made a ſubſequent will of lands || wards proceeds to final judgment; the 
which did not appear, but by which a aſſignees ſue out a /cire facras to have 
different diſpoſition was made, tho execution thereof. Upon demurrer 
in what particulars was unknown to the || judgment for the aſſignees. i. 372. 
jury; this was adjudged by the court A declaration on a ſcire facias return- 
of C. P. to be a revocation of the for- able the laſt return, may be intitled of 


+ "wer avelh iii. 497. the ſame term, generally, iii. 154. 
[But this determination was reverſed in See Death Parties. I. 302. 
K. B. and that reverſal affirmed in Dom. 8 

Prec. | i. 516. u. SECRETARY OF STATE. 

| | Touching his power of committing cri. 

| Nur Taru. minaly or high treaſon, writing ſedi. 

See Pleas and Pleading. iii. 419, 541. || tious libels, &c. 11. 288. 

| | | : The ſecretary of Rate as ſuch, is no con- 

Rur xs. ſervator or juſtice of the peace; nor is 


A fide bar rule obtained without diſclo. || des or the king's meſſengers in ordi- 


* nary acting under his warrant within 
fin N 1 caſe ſhall _ the meaning of the fat. 24 Geo; 2. 


cap. 44. il. 290, 291. 
 Scanvar, an Iran es. sn. | 

A declaration at the ſuit of a ſurgeon for The momen RO BY 
rer 


— — — ́—— 


ferred for ſcandal. | 1.20. || cage, and ſhe being. in poſſeſſion of 
| 3 the lands whereof his father died 
SATISFACTION. See Accord. ſeiſed; the infant ſon ſhall be thereby 


deemed actually ſeiſed, ſo as to take 
the lands out of his ſiſters of the half 
blood, and carry them to his heir of the 


Sek FACIAS. 


Scire ſacias againſt bail in error of a judg- || whole blood, ">" 42% Ic. 
ment for damages in C. B. muſt be to || See Heir. iii. — to 528. 
| Ns 38:91 13 1-145, enn 


days. | 
When the ſon- of a certificate-man 
t of his father, he 


jud 
A ſheriff may make and deliver the re- 
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Sz1zuRE or Goons, See Inportation. 


SETTLEMENTS OF Poox. 


A certificate perſon comes from one 

iſh to and is choſen tything- 

man, but, before he has ſerved the office 

one year, becomes 
removeable. 

A certificate-man by executing the duty 
of a /choalmaſter gains no ſettlement | 
thereby. i. $7. 

A pariſh girl bound to ſerve till 21 

| (without ſaying or till marriage”) 
and aſſi over to another, gains a 
ſettlement where ſhe laſt ſerved. i 96. 

A certificate-man has a ſon born who 
lives with him till he is 20 years old, 

and then is hired and ſerves for a year, 

+ this gains the ſon no ſettlement, i. 121. 

A pariſh- apprentice may be turned over 

A. to B. and from B. to C. and 


| ſhall be ſettled where he ſerved the laſt 
40 i. 158. 


comes inde 
ſhall not follow his 9 laſt 4 
ment that he gained by purchaſe 

ſhall be ſent to the place from whence 
he came with his father by certificate. 

. N , i. 183. 

A ſon of a certificate- man is bound ap. 

prentice, he thereby is ſettled, i. 184. 

There muſt be a hiring (either abſolute 


or conditional) for a year and ſervice || 
for a year to gain a ſettlement. i. 307. 


See Orders of Sefffons. 


SegTT-OFF, 


See M utual Debts „ 
Juriſdiction. 


The defendant pleads to a bail bond tha 
it was taken after the return of the 
writ againſt the principal demurrer; 
the plaintiff ſhall not have a rule for 

the ſheriff to return the writ before 


chargeable, he is | 
i. 81 


— 
— — 


| 


gment on the demurrer. i. 223. 


turn of a writ any where. i. 328. 


A ſheriff gives out a blank warrant upon 
a writ which is filled up by an attor- 
AC 7 —y is ill. a the 
erur cannot _ appoint two 

ſheriffs extraordinary. li. 578. \ 
Treſpaſs wi et armis lies againſt the high - 
ſheriff, for taking the goods of 4, in- 
ſtead of the _ of B. by his bailiff 
upon the ſheriff's warrant upon a fer: 
facias, iii. 309. 


Sivx Bax, Sce Rules, 


SLANDdeROUS Worps, 


* You are a rogue, and I will prove you 
&« a rogue, for you forged my name 
are words :Rionable. ii. 87. 

« He was put into the round-houſe for 
« ſtealing ducks at Crauland are 
actionable. ii. 300. 

% That rogue Fo. Tindall that ſet the 
« houſe on fire, if any body will give 
« me charge of him, I will carry him 
« to New Prin; 2dly, another ſet 
of words « Je. Tindall fer the houſe 
&« on fire,” both ſets were held action - 
able. | ji. 114. 

« He is no more a lawyer than the devil,” 
ſpoken of an attorney, are actionable. 


iii. 59. 
The following words ſpoken of a me : 
of parliament, viz. © As to inſtruct. 
« ing our members to obtain redreſs, 
« I am totally againſt that plan: for 
« as to inſtructing Mr. Onflow, we 
60 9 as well inſtruct the winds, 
«c 


(ould he even promiſe his aſſiſt- 


« ance, I ſhould not expect him ta 
« give it us are not actionable. 
ii. 177. 


SMUGCLER. See Pardon, 


Sol bm. OY 

A ſerjeant in the guards cannot be arreſ- 
ted under 101. i. 216. 
A common ſoldier cannot be à vagrant 


within the far. 17 Geo. 2. i. 331. 
See Aion upon the Caſe, ii. 314. 
Sricirie 


N 
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| Every Fat. introducing a capital puniſh- 


Stat. 7 & 8W. 3. See Feofail. 
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| If the proprietor of a ne,, or other 
SPRCIFIC PERFORMANCE. print, will intitle himſelf to the benefit 


A mother agrees to give her daughter: of the fat. 8 Geo. 2. c. 31. made for 
portion — — — — does . the encouragement of the arts of deſign- 
execute, nor is party to the articles, DS, engraving and etching prints; 
but only ſets her name as a witneſs, | and ſecure his property; he muſt en. 
ſhe ſhall be obliged to perform her ve both his name and the day of the 


—— ii. 118. rf publiBing thereof, on. the plate, 
— ports and — fare on the print. 
STALLAGE, See Tall. | 1 iii. 60. 
| I In a declaration u flat. 9 Gee. 1, 
STAMP Durx. c. 22. it was Theged — 


only iven wich an a ntice of oats of the plaintiff were ſet on fire 
oo — not be — ac. || feloviouſly, and well enough ; although 


cording to the fat. 8 Ann. c. 9. / 32. it was objected, that it ought to have 
b eo theft, An. e. 9 f. %. been faid anloufatly and malicionſy, 


See Surrender. | ii, 26. which are the words of the ſtatute. E 
| | iii. 318. 
STATUTES. I The at. 4 & 5 Ann. c. 9. ed. 1. 


The fat. 4 & 5 Ann. for pleading ſeve- =” _ Tm wg nt ramen * 


ral pleas doth not extend to actions ui commerce. iii. 4. 
tam Oc. It. 21+ The ſtatute of limitations can never be- 
The fat. 21 Hen. 8. c. 13. /. 9, 10. con- gin to run againſt a foreigner, until he 
cerning pluralities confidered. ii. 192. comes into this realm. iii. 145. 


The fat. 24 Geo, 2. c. 44+ conidered. | private acts of parliament muſt be con- 
1. 290+ ſtrued according to the rules and prin- 
ciples of the common law. iii. 496. 


ment mult be conſtrued ſtrictly, i. 164. 
Stat. 5 Eliz, See Iudictment. ii. 40. a of. 
Stat.4& 5 V. & II. See Amendment, |" Succtsrion on The Rol. 
ii. 125. See Juriſdiction. ii. 68. 
Stat. 17 Geo. 2. See Soldier. i. 331. 


2 — 


Stat. 43 Eli. c. 6. See Go. 1. 92 Sorrnsron a8. 
Stat. 8 El: * oo . See . i. . | . | y 
Stat. . & 6 W. & M. c. "yy See 600. Verdict for the plaintiff in Hilary vaca- 


tion, defendant renders himſelf the 27 


| 1. I F | * » . 89260 
Star. 11 Geo. 2. 6. 19. See Cofte. il. 20. of April, final judgment in Trinicy 
And ſee Replewin. ii. 208. Term, defendant charged in execution 


Stat. 1 Geo. c. 5. See Cofts, ii. 91. in Michaelmas Term ; this is regular, 
Stat. 43 Elix. See Cofts. it. 258, and defendant ſhall not have a — 


Stat. 8 9 V. z. c. 10, See Damages. ſedeas. 1 297. 
i | 11. 37 . \ . 
Stat. 45 V. & M. c. 29. See > di | SURPLUSAGE. 
a __ FO» . 1 iſſue helped after a ver- 
ict. 5. i. 2 


See Amendmext . iii. 43+ 


Stat. 4 don. c, 14. See Gaming. 


Stat. 18 Car. 2. C. 2. & 20 Car. 2. c. 7. 


See Importation. 2 ii. 576. Sonam. 
Kat. ng *. & M. . 21. See A {urtender of 2 leaſe for years may be 


King's Bench, i. | l le: 
Stat. 8 Ann. See Landlord and . by a note in writi without deed and 
ii. 140. not without being _ 26. 

See F. rauds, &c, | - Ly þ ; 


Tait, 
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Tan. 


Tenant in tail of the gift of the crown, 
- the reverſion ia the crown, before the 
Hat. 34 H. 8. ſuffered a common re- 
covery, he thereby gained a baſe fee, 
deſcendable and alienable, ſo as 
there are iſſue in tail, and the old re- 


verſion is ſtill in the crown, i. 275. 
dee Fine of Lands. ii. 220. 
Taxts. | 
See Landlord and Tenant. 1. 21. 
TND ER. 


Tender and refuſal conſidered in ſome 


ceaſes as payment. . 11). 
Ten rox YBaRs. 
ii. 26. 


See Surrender. 


Tzxu. 
The term in many caſes conſidered only 
- as one day. i. 37. 


Terz. See Miit. 


Tum. 


See Days, Dales and T. en, and ſee Ejec- 
mAcut. 11. 274+ 


; Tiras. 

The court of chancery will not diſmiſs a 
bill for tithes, and leave the plaintiff to 
his ſuit in the fpiritual court, unleſs | 
there be a good legal or equitable bar. | 


1. 128. 

Compoſitions by parſon, patron and the 
| — have * 

cree fince the reſtraining ſtatutes. 


en confirmed by de- 
ibid. 
ment tithe, is a ſmall tithe. i. 170. 
Tirbes, oblations, Cc. were generally the 
voluntary gifts of Chriſtians, and there 
was no canon before het of the 4th 
council of Lateran, Anno Domini 1215, 
that even ſ tithes to be due of 
common right. ii. 182. 


— 


Tubes have every * of an inhe. 
ritance in land, except that they lie in 
grant and not in livery. ili. 30. 

See Covenant. £ Ul. IL 

| WED: 

Toll muſt be by grant or preſcription,. 
certain, is payable by the buyer, if the 


are ſold ; but piccage and Hal- 


age are due of common right, uncer- 
tain, and payable whether the goods in 
the ſtall be ſold or not. i. 109. 


ToLL THOROUGH AND "TRAVERSE. 
See P leas, &c. ii. 296. 


* 


i. 319. 


Toxrt. 


See P leas, &c, 
Aion upon the Caſe, per tot. 


TraADes. 


A man may exerciſe as many trades as he 
has worked at, or ſerved to 4 
ii. 168. 


See Indi@ment. ii. 40. 


'TRAVERSE, 


A traverſe is neceſſary where the defen- 
dant juſtifies in treſpaſs at another place 
than that laid in the declaration. 

i. 81, 

Treſpaſs at Teddington, the defendant juſ- 
tities for damage feaſant at K ing fon, 
and that he impounded the cattle at 
Teddington, is good without a traver/e, 

i. 219. 

If a cuſtom be pleaded, another cuſtom 
repugnant to it cannot be replied with- 
out a traverſe, but a cuſtom or matter 
conſiſtent with it may, without a tra- 
verſe, i. 253. 

The defendant juſtifies in treſpaſs, under 
a preſcriptive right to a duty called 
tenſary, and the Tike right to diftrain 
for it ; the plaintiff traverſes the right 
to the duty, without traverſing the 
right to diſttain, and held well enough. 

1. 335. 

The defendant pleaded Iiberum tenemen- 

ſe] tum; 
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fendant, this was held good without a 
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- tam; the plaintiff replied it was his 
freehold and not the freehold of the de- 


. traverſe. | i. 245. 
Matters of law, or rather matters of right 
reſulting from facts, are traverſable ; 
whether one obtained a church by 
 fimony, is traverſable ; whether one is 
ſeiſed in fee or in tail, 1s traverſable. 


lil. 234. 

See Pleas, &c, i. 219. 
Amnuity. it. 221. 
Adminiſtration. iii. 2. 


TREASON. » 


One convicted of treaſon in 1716, is 
brought ix, and pleads he is not the 
ſame perſon, iſſue is joined infkanter, 
and he 1s tried, and found againſt him, 

and execution awarded, 1. 150. 

One attainted of treaſon may be charged 
with a civil action. i. 217. 


TxESsTYASs. 


Quod cum, in treſpaſs is well enough after 
a verdict, upon error, from the C. B. 
| i. 99. 
So alſo on demurrer. ii. = 
Treſpaſs lies for the owner of the ſoil, 
_ againſt one for placing a ſtall in a mar- 
ket without his licence, i. 107. 
The difference between zre/paſs on the 
caſe, and treſpaſs vi & armis. ii. 313. 
Treſpaſs for getting the plaintiffs daugh-" 


ter with child, per quod ſerwitium ani. 


fit, well lies; although ſhe was thirty ||- 


years of age; and gol. damages are | 
not exceſſive, though the nlaintifi's loſs : 


might not really amount to 20s. 


CESS | 
1. 19. 


In treſpaſs for taking the plaintiff's hog 


and converting the ſame to the defen- 
dant's uſe; the canverſion is only mat- | 
ter of aggravation, and need not be 
juſtified or anſwered, for the converſion | 
is not a treſpaſs vi et armic. ili. 22. 
Treſpaſs lies for the me/ze profits, where 
one tenant in common recovers againſt | 
another in ejectment. iii. 118. 
If a man turns his cattle into Blackacre, | 


q 


and ſtray into my cloſe for want of 
fences, he cannot excuſe himſelf, or 
juſtify for his cattle treſpaſſing in my 
cloſe. ui. 126. 
The defendant preſcribes for a way over 
the cloſe in which, St. and is not cri- 
tically exact in ſetting out the termi- 
aus a quo in his plea; yet it ſeems 
well enough after a verdict, the merits _ 
having been tried. iii. 272. 
What ſhall be conſidered in treſpaſs as 
matter of aggravation — 1 and need 
not be particularly ſpeciſied in the de- 
claration. | iii. 294. 
Treſpaſs vi et armis lies againſt the high- 
ſheriff for taking the goods of A. in- 
ſtead of the goods of B. by his bailiff, 
upon the ſheriff's warrant upon a fer: 
facias. iii. 309. 
One was arreſted by a captas ad reſpon- 
dendum, teſted in Trinity and return- 
able in Hilary term following, the writ 
was ſet aſide as void. 'Treſpaſs for 
falſe impriſonment lies againſt the 
laintiff in that writ, and he cannot 
juſtify under a void or irregular writ. 
| 111. 341. 
If a ſerjeant at mace in London arreſts one 
and refuſes to accept bail, an action 
upon the caſe lies (perhaps, ) but not 
treſpaſs vi et armis tor impriſonment. 
f i. 343» ; 
Treſpaſs wi et armis for falſe impriſon- 
ment as well lies againſt an attorney (as 
againſt his client) who ſues out at the 
ſuit of his client an illegal writ of 
capias ad ſatisfaciendum againſt a do- 
fendant and cauſes ſuch defendant to 
be impriſoned thereupon. | 
| | iii. 368 to 379. 
' Treſpaſs wi et armis lies againſt defendant 
for an afault under the following cir. 
cumſtances. The defendant threw a 
lighted ſquib from the ſtreet into the 
market-houſe at M. which fell upon 
the ſtanding there of V. J.; one J. V. 


to prevent injury to himſelf and to the 
wares of . J. inſtantly took the ſquib 
and threw it acroſs the market-houſe 
when it fell upon the ſtanding here of 
J. R. who to ſave himſelf and his 


where he has no right and they eſcape | 


goods from being injured, threw it to 
| anothet 


another part of the market-houſe, and 
thereby put out the plaintiff's eye. 

iii. 403. 

Treſpaſs lies againſt an exciſe officer for 

breaking and entering plaintiff's houſe 

under a warrant of the commiſſioners 


of Exciſe obtained upon the defen- 


| 


dant's own information, that he ſuſ- 

ed teas were concealed in or about 

the plaintiff's houſe ; where the de- 

ferdant did not find any teas con- 

. cealed, i iii. 434. 

See Pleas, &c. ii. 3, 5, 51, 96, 203, 275, 
296, 313. | g 

TRIAL, 


A new trial was refuſed to the plaintiff in 
' | a gui tam action for killing a hare, 


i. 17. 
A new trial ſhall never be granted 8 
want of evidence which might have 
been produced at the trial. i. 98. 
A traitor was arraigned twice, and two 
| pun ſworn to try him, the firſt jury 
ving been diſcharged by conſent. 
| i. 157. 
A new trial ſhall not be granted where 
the defendant was acquitted on an in- 
dictment for not repairing the high- 
way. 1 
New N for the defendant in a 
criminal caſe, upon the report of the 
judge, and the affidavits of the jury 
that the verdict was taken contrary to 
their intent and meaning and to the 
judge's direction in point of law. 
i. 329. 
A new trial ſhall not be granted w — 
there was evidence on both ſides, tho | 
a verdict be againſt the judge's opinion. 
i. 22. 
The death of the vouchee before the re- 
turn of the writ of ſummons is triable 
per pais, i. 36. 
In dower, ve unques acconple, Ic. is the 
general iſſue, and there can be no re- 
plication thereto, to o the biſhop's | 
certificate of the marriage which is the 
only way of trial. ii. 127. 
A trial was had at the bar by a ſpecial 
jury of the citizens of London, * 


waived their privilege as citizens. 
" 6 | ii. 136. 


| 


| 
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A trial was had after the day of NI 
prius, the jurata is not amendable and 
a ve. fa. de novo was awarded, for the 
trial was coram non judice, ii. 144. 
In an action of falſe impriſonment of a 
tavernkceper for a few hours 3000. da- 
mages were given by the jury, which 
the court thought were not exceſſive 
and refuſed to grant a new trial. 
ii. 160, 
In the like action for impriſoning a jour- 
neyman 2 — about ſix hours, 300. 
not exceſſive damages, and a new trial 
was refuſed. 
In the like action againſt the king's meſ- 
ſengers for impriſoning the plaintiff an 
attorney for ſix days, and for entering 
his houſe, and rummaging his deſks, 
books and papers, under a ſecretary of 
ſtate's warrant, 1000. damages not ex- 
ceſſive, and a new trial ed, 
11. 2 
In a little aſſault and battery in a diſpute 
about the property of a Turtle, between 


two gentlemen citizens, 200l. damages 


not exceſſi ve, and a new trial was re. 
fuſed. ii. 252. 
New trial granted for miſdirection of the 
judge in point of evidence. ii. 269. 
Aber a verdict on the honeſt and juſt fide 
of the cauſe the court will ſupport it if 
poſſible, and not grant a new trial. 
| ii. 306, 
A new trial was granted, although there 
was evidence on both fides becauſe all 
the witneſſes ſubſcribing to a general re- 
leaſe were not called and examined. 
| iii. 38. 
There are caſes where the court will grant 
a new trial although there was evi- 
dence given on both ſides. iii. 39. 
A new trial was refuſed to be granted, 
although the che jxftice reported that 
the ſtrength of the evidence was againſt 
the verdict. | 
A new trial is never granted in actions 


upon penal laws, iii. 59. 
See title Evidence. iii. 63. 


A new trial was granted to the plaintiff 
without coſts, he having been impro- 
— — iti. 145, 338. 
In treſpaſs, the defendant preſcribes for 


a way 


ii. 208. 


iii. 45. 
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county to a Welch county. 
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Nor into a Northern county where the 
aſſizes are but held once a year. i. 138. 
A barriſter bas the privilege of lay ing the 


a way over the cloſe in which, Ec. | 


and miſtakes the /erminus a pus in his || 


plea : verdi for the defendant ; the 
court refuſed to grant a new trial, the 
- merits having been tried. ii. 272. 


'TroveR, 


Joinder in Action. ili. 349. 
Common. iii. 332. 
Maſter aud Ser cant. 


1. 328, 
Vacrant, See Soldier. | 


VARIANcR. 


Variance between the count and evidence 
in reſpet to the name of a perſon, 
helped. i. 116. 

If the defendant will take advantage of a 

variance between the writ and count 
he muſt crave oyey of the original, and 
ſpread it upon the record. ii. 395, 

The ſame point determined. ii. 85. 

A variance between the iſſue book and 
record of Ni prius, after a deſtnce 
made at the trial, is not material. 

| 11. 243. 


Vexvur anDd VE. rA. pt Novo. | 
When the jury find ſufficient ſacis for the 


court to judge upon, a wenire /acias 
de novo ſhall not go. i. 5455. 
The court will not change the wenue in 
an action upon a pronuſſory note. | 
1. 41. 
In what caſes a wenire facias de . 
ſhall or ſhall not be awarded. i. 56. 
The venue not changed, but a rule to 
try the cauſe in the next county, - 
L 7. 
The court will not change the ven 9 
Middleſex into the next adjacent 
i. 138. 


] 


venue in Middle/ex, and it ſhall not be 
changed. 1. 159. 
After the venue is changed upon the 
common affidavit, the court will not 
alter it again upon an affidavit that the 
witneſſes live in Scotland, and will not 
come fo far as London, but are willing 
to come to the city of Carliſſæ. i. 162. 
Debt for rent by the aſſignee of the leſſor 
is local, but covenant is 3 

i. 165. 


The venue cannot be changed, but into a 


county where the whole cauſe of action 


aroſe. i. _ 
Whether the venue can be changed by 
the court of B. R. into Wales. 1. 221. 
The verde has been frequently changed 
into counties palatine. 1. 222. 
The venue changed after a judge's order 
to take notice of trial in Middleſex. 
; . 24 . 
Venae changed into the next county for 
want of a fair trial in the proper _ 
| i. 298. 
An action againſt the ſheriff for. a falſe 
return is tranfitory. _ i. 336. 
Whether the werire facias ſhall be de 
vicineto or de corpore comitatus in an 
action upen the Hat. & 8 V. 3. c. 7. 
for a falſe return of a member to par- 
liament. 4. 126. 
Iſſue joined upon a plea in abatement in 
.caſe ſound fer the plaintiff; bur the 
jury aſſeſs no damages, a wenire facias _ 
de novo ſhell be awarded. ii. 368. 
Where the <cexxe laid in the declaration 
ſhall refer o the county in the margin 
of the declaraticn. iii. : 39. 


VrRpicr AND SPECIAL VERDICT. 


W here ſevere] pless go to the whole, if 
any of them be ſcurd ſcr defendant he 
ſhall have a gereral verdict, i. 45 

The court can inter.d rothing, but what 
is found, in a ſpecial verdict. i. 55. 

The jury mult find fatcii, and not evidence 
of tacts. ps i. 56. 

Whether a jury can find a negative / it 

ſeems they cannot, i. 57. 
| A ver. 


, 
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title, but it cannot cure a defettive | 
title. iii. 275. 
After a verdict where the defendant's. 
name is put in the count inſtead of the | 
plaintiff's name, the court will reject | 


the defendant's name as ſurpluſage. 
Hi. 43. 


Viotticrr. 


- Where words coming under a videlicet in 


pleading are, or are not material and 
traverſable, | i. 335. 


Visrrox. 
The viſitor may deprive a prebendary 
far incontinency. i. 206, 
Where it is doubtful who is the viſitor 
of a college, a mandamus ſhall not 
nor has it ever been determined w 
ther a mandamus lies to a viſitor. 


i. 266. 
See Mandamnus. i. 205. 
Vorpd and VolDABLE. 
See Leaſes. ii. 129. 
Us:s. | 
Reſulting uſe. i. 274. 


What deed ſhall amount to a covenant to 


ſtand ſeiſed to uſes. ii. 22, 75. 
See Fine of Lands. ii. 19. 
3 Usunv. 
What conſtitutes an uſurious contract. 


i. 290, 291; iii. 390, 

A bond to pay 10, ooo. for 5000“. lent, in 
caſe the — ſurvives a third per- 
ſon named, is not uſurious. i. 286-296. 
One lends 100/. and takes 6/. 55. for the 
intereſt thereof for three months by 
way of advance at the time of lending, 
the penalty is that inſtant — 
and the action muſt be brought within 

a year next after that time, by the 


at. 31 Elix. c. 5. ſect. 5. iii. 250. 
Uſury well conſidered, and what it is. 


lil. 259 to 262. 


Purchaſe of an annuity for the life of the 


. 


l 


vendor at 6 years is not uſuy 

rious; notwithſtanding it is made re- 

deemable at the option of the vendor at 

the end of 5 years, and by miſtake of 

the ſcrivener is ftile4 a /oax, in the re- 

cital of the deeds. TT 
See Bankrupt. 


Warts, 


Breve domini regis DE LATITAT u cur- 
rit in Wallid. i. 193300, 


Warrants | 
General warrant of a ſecretary of ſtate to 


ſeize perſons, papery, Oe. ad- 
judged illegal notwithſt g they 
— been frequently iſſued ſince the 


ii. 288, &c. 
ii. 158. 


revolution. 
See Commitment. 


WarRanT or ATTORNEY. 
Warrants of attorney may be filed at any 


time pending the ſuit, i. 25, 161. 
See Death of Parties. 1. 312. 
Judgment. "a i. 61. 

| W1LL. 
See Deviſe. Witneſs. i. 216. 


Rewocation, 


| i. 3085 ii. 6, 497- 
Evidence. 


i. 313. 
Wrrurss. 
A pagan infidel may be a witneſs, i. 8 
All e three witneſſes to a will of 
muſt be examined if living. 
A father being a freeman of a borough is 
a good witneſs to prove the cuſtom 
whereby his ſon is intitled to his free. 
dom. i. 332. 
One convicted of petit larceny who had 
judgment of whipping cannot be a wit. 
neſs, and it is the crime and not the 
puniſhment which makes a man infa. 
faler who ſells for the plaintiff 0 
A fador w r intiff and is 
= T5. in the pound, is a good 
witneſs to prove the contract and ſale. 


Ul, 40. 
See 


iti. 390+ 
itt. 262. 


1. 316. 
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A TABLE OF THE PRINCIPAL MATTERS. 


See Baron and Feme. 
Trial. iii. 38. 


. e un e 
WorDs, 


The word Or conſtrued to be a copulative 
in a will. i. 140. 

The word inſtituimus is as well applicable 
to a collation as to an ixſtitution. 


; | i. 216, 
See Slanderous Words. 
Warrs. | 
Venire facias upon the traverſe of an in- 
quiſition in chancery muſt be returnable 
upon a general. return, i. 57. 


i. 6. The date of a writ is no part of it, if the 


\zefte of it be right it is well enough. 


| . 
Fieri facias ſet aſide becauſe it was A 


turnable on the eſſoin day, in a ſuit by 
bill, I: 155. 
There muſt be 15 days between the fe 
and return of a capias ad reſpondendum. 
ii. 117. 


There ought to be fifteen days between 


the teſte and return of a capias ad re. 
Spondendum. iii. 454. 
See Attorney. { iii. 58. 
Proceſs. | iii. 141. 
Scire Fariat. iii. 154. 
Rigbt Patent. iii. 419, 541. 
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HILARY TERM, 
16 Geo. II. 1742. 


— 


Morris verſus Barry. B. R. In Error. 


RROR in ejectment from Ireland; the declaration ſets It by any a- 

4 forth, that Hen. Murry eſq. on the 3d day of March 1740, — 
at Drum in the county of Tipperory, did demiſe one caſtle, fifty Zement 
meſſuages, &'c. cum pertin. to the plaintiff, habendum to plaintiff after a ver- 
from the ſaid 3d day of March for eleven years from thence ug be 
next enſuing, and alſo that Lady Middleton on the ſame day and tj. ef, 
| 2 demiſed the ſame premiſes to the plaintiff, habendum for the will do it. 
fame term; by virtue of which ſaid demiſes plaintiff entered and 2394-1380. 

was poſſeſſed until the defendant ejected him; upon Not guilty * 

a verdict was found for the plaintiff; and the entry of the judg- 
ment was, thats the plaintiff do recover his /aid terms (in the 


plural number) of and in the ſaid tenements, Wc, | 


And now upon the common errors aſſigned, Bootle Serjeant, 
argued for the defendant in the original cauſe, that this judgment 
was erroneous z ½, Becauſe as both the demiſes are of the ſame 
date, of thè ſame lands, and for the ſame term, both the leſſors 
could not have title at the ſame time, and therefore the plaintiff 
below could not enter by virtue of both demiſes, ſo that upon Farreſſey 
his own ſhewing in his declaration he cannot have a right to re- "0 
cover both the terms. 24h, That no intendment whatever geld, Hl. 
could make this good. No | 4 Anne 
| Non prof. 
Sir John Strange for the defendant in error inſiſted, that if by —_—_ 
any means whatever this jadgment could be helped, the court miſes but 
would do it; and he put this caſe to ſhew that the plaintiff one, and 
might poſſibly have a title as laid in the declaration, vis. That if 94 
there be two joint-tenants, and one of them makes a leaſe of the 
whole land at one time, and the other makes a leaſe of the whole 
land at another time of the ſame day, the moiety of each joint- 
tenant will only paſs; and in ſuch caſe the plaintiff in this eject- 
ment could not have declared more properly than he has done) 
he 8 have declared upon A. Gngle demiſe. Worrall ry 
VOI. I. 5 , 
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Beck, Mich. 3 Geo. 2. In ejectment on two demiſes of different 
lands laid ſo as to be two different demiſes, the judgment was, 
that plaintiff do recover his term; the objection was, that it 
ſhould have ſaid that plaintiff do recover his. terms in the plural 
number; but the court in that caſe ſaid, they would extend the 
word term to his term in A. and his term in B., and accordingly 
judgment was for the plaintiff. Sir J. Strange took a diſtinction 
between the caſe at bar and that in Farreſley, for that was a con- 
tract between the ſame perſons, and ſo is not this. 


Bootle Serjeant ſaid, that in Mich, — Goodright ex dim. Grif- 
th v. ——, judgment was reverſed, becauſe the premiſes were 
laid to be in the ſaid counties, or one of them. 


C. J. Lee—If by any means whatever the plaintiff can be ſup- 
ſed to have a title as laid in the declaration, as this is after a 
verdict, we will hold this judgment right, and there is no incon- 
ſiſtency, but that two leaſes for the ſame term and of the ſame 
land may be good; for two joint-tenants in the caſe ſuppoſed by 
Sir J. Strange, each of them as they are ſeiſed per mie & per tout, 
may make a leaſe of the whole, although his moiety will only 
ifs, and they will be ſeveral terms, as they ariſe from the ſeveral 
antereſts of ſeveral perſons, though they are the ſame in point of 
duration. My lord cited a caſe, Trin. 4 & 5 Geo. 2. Fiſher v. 
Hughes in ejectment; upon three demiſes by ſeveral leffors of 
the ſame premiſes: as to two demiſes judgment was entered for 
plaintiff, as to the other demiſe it was entered for the defendant : 
the objection was, that there was judgment both for the plaintiff 
and defendant, but the court held the judgment right, This 
was by writ of error from the grand ſeſſions in Wales. | 
Judgment affirmed by the whole court. 


John Martin, of the Demiſe of Thomas Tregonwell, 
verſus John Strachan and Luke Harriſon, B. R. 


2 Stra. 1179. EITCTMENT for lands in Milton in the county of Dorſet. Not 
* in guilty; ſpecial verdict found ; upon which this queſtion 
tail by pur- riſes, viz. Whether the eſtate of which Jacob Banks died ſeiſed N 
chaſe with in fee ſhall deſcend to the leſſor of the plaintiff as heir ex parte 


yy maternd ? becauſe unleſs there be a good title found for him upon 
2 this ground, the poſſeſſion of the deſendaut is ſulſicient to entitle 
ex parte him to judgment. SG | x 
materna) : Wy | | 
60 „the , The caſe is ſhortly this: Jacob Banks, tenant in tail by pur- 
old ufeis Chaſe under a marriage ſettlement made by his anceſtor ex parte 
uy — maternd in 1680, with remainder in tail to George Rooke and 


his on —— 4b, with reverſion in fee to himſelf by deſcent ex parte 
right heirs, matzernd, ſuffered a common recovery to the uſe of himſelf in 


fee, and died ſo ſeiſed without iſſue. | 
| | We | Now 


HIL ART Tix, 16 Geo. II. 1742. 


Now the rule of deſcent is well known, if a man ſeiſed as heir 
by deſcent ex parte maternd makes a feoffment in fee to the uſe 


of his own right heirs, it ſhall defcend to his heir ex parte ma- 


ternd. Co. Lit. 13. 4 Lev. 406. and it will be the ſame if he 
' ſuffer a common recovery to the uſe of his own right heirs, as is 
laid down in the caſe of Abbot and Burton, Salk. 590. but this 
rule only holds where the perſons take by deſcent; in the preſent 


caſe F. Banks the tenant in tail took the eſtate by purchaſe per. 


formam doni, viz. by the limitation in the marriage ſettlement ; 
and this eſtate- tail preceded the remainder in tail to Rooke and 
Afb, and the reverſion in fee, which was in himſclf ; therefore 
the point is, whether the tenant in tail by purchaſe who ſuffered a 


recovery to the uſe of himſelf in fce is to be conſidered in the 


ſame manner as if he took an original eſtate in fee ex parte ma- 
ternd by deſcent. . 


After conſidering the nature of eſtates- tail before the fat. de 
donit, and ſince, and the operation of common recoveries, the court 
reſolved that in the caſe at bar by virtue of the common recovery 
Jacob Banks gained a new eſtate in fee to him and his heirs ge- 
neral, and thereupon judgment was given for the defendant. 
Error upon this judgment was brought in domo proceriim, and the 
17th of April 1744, Willes C. J. delivered the unanimoug 
opinion of all the judges in favour of the defendant Strachan, and 
judgment was accordingly afhrmed. Pf, 60. 


Sercole ver/us-Hanſon, Bart. B. R. 
W RIT of error was brought to reverſe an outlawry in an ac- 


tion for a debt of 400 /., and the error aſſſgned was, that 
the party outlawed was beyond ſea at the time of the exigent 
awarded; and now Serjeant Draper moved that the outlawry 
might be reverſed upon filing common bail, for that no afhidavit 
was made and filed according to the ſtatute of the 12th of Ges. 1. 
nor no writing or indorſement of any ſum on the back of the 
writ, and therefore if the ſheriff could have found the defendant, 
he could not have arreſted him by virtue of ſuch proceſs, but 
only could haye ſerved a copy of it upon him. | 


Mr. Lacy & contra inſiſted that the party outlawed ought to put 
in ſpecial bail before the outlawry be reverſed; as the law ſtood 
before the ſtatute of V. & M. every defendant outlawed was to 
appear in perſon before ſuch outlawry could be reverſed, and 
ſuch appearance was a commitment in cuſtody, viz. he was to be 


Outlawry, 


Special bail. 
is requir-d 
upon rever(- 
ing an Out. 
lawry. 


2 Stra. 1476. 
5. C. * 


48 5 W. 4 
M. c. 13. 
. 3. 


in priſon to anſwer the plaintiff s action. Shep. Epitome 1079 . 


In caſes of pardons of outlawry, if ater judgment he muſt pay 
the debt; if before judgment, fe muſt yield his body to priſon, 
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Sc.; and the reaſon in pardons of outlawry and in reverſals of 
outlawry 'is the ſame. Lit. Rep. 301. Salk. 496. Carth. 459. 
Matthews v. There, (though the defendant never was 
in England) the court would not reverſe the outlawry, but put 
him to bring error and put in bail, and there is a note at the 
bottom of that caſe, that this is an excellent way to get bail of 
a foreigner. Caſes in King William's time 549. Wilbram and 
, Trin. 1701, in error, to reverſe an outlawry in C. B., 
upon the reverſal of the outlawry it was reſolved that the de- 
fendant ſhould put in ſpecial bail if the action required it; if the 
court in the caſe at bar do not oblige the defendant to give ſpecial 
bail, defendant being abroad, the plaintiff will loſe his debt, which 
is qool., of which we have an affidavit now, though there was 
none at the time of ſuing out the firſt proceſs. "$4 


Draper replied, that before the ſtatute of Elizabeth, outlawry 
would not lie only in actions of treſpaſs v & armis; want of 
roclamation was error at common law; the caſe in Saik, 496. 
1s in point with us. | 


grEliz.c.3. C. J. Ley the ſtatute of Elizabeth the bail is to pay the 


f. 3. condemnation money. Salk. 496. is an expreſs caſe in point, 


that ſpecial bail ſhall be given Where the action is bailable. In 
Martin and Ductitt, Trin. 6 G. 2. and Wall and Wotton, Paſ. 
12 G. 1. There was ſpecial bail in both theſe caſes upon error 
to reverſe the outlawries; and in the cafe at bar the defendant 
in Eaſter term following put in bail ſpecial, and the outlawry 
was accordingly reverſcd. | 


Lyddall & al. Executors of Metcalf ver/us Dunlapp 
Kal. Executors of Felton. | 


Whether CTION of. covenant ; the breach was aſſigned for non-pay- 


4 NN ö 
— — ment of rent incurred in the defendant's own time, plene ad- 


6 0d plea in miniſtravit, and general demurrer to the plea; the queſtion was, 
8 Whether this was a good plea ? and Mr. Lauſon againſt the plea 
Gators where Cited 5 Rep. 31. Popham, 120. 1 Vent. 271. 1 Bulft, 22. 
the breach is 1 Mod. 185. Salk. 297. 316, 17. Mr. Poole in ſupport of the 
for nent of Plea ſaid, that this queſtion depends upon what judgment the court 
enkincurred can give upon this plea, and the plaintiff here can only have judg- 
in dleit own ment de bonis teſlatoris. Rol. Abr. 931. p. 8. Dyer 324. Cro. Fac, 
er 671. Hcbb. 188. 1 Saund. 112. If judgment can only be given 
de bonis teftatoris, then plene adminiſtravit will be a good plea, as a 
temporary bar. All the caſes cited by Mr. Lawſon are in actions 

of debt, and the caſe in Sall. 316. is with the defendant. He ad- 

mi ted that the plaintiff might have brought his action againſt 
defendants as aſſignees of the term in debt both in the _ and 

h 5 tinet, 
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detinet, and that in ſuch caſe the defendants would be chargeable 
de bonis propriis without naming them executors. 

C. J. Lee None of the caſes cited by Mr. Lauſon come up to 
the caſe before us, the queſtion depends ſingly upon what judg- 
ment can be given in this action: there is no doubt but defend- 
ants might have been charged as aſſignees of the term, if no other 
judgment can be given but only againſt defendants as executors, 
then this will be a good plea; Juſtice Denniſon cited Allen 42. and 
ſaid he had ſcen the roll in the caſe in Salt. 316. Ulterius concilium. 


Thrale ver/us Vaughan. B. R. 


DEBT upon bond, oyer of the condition was, that if defend- 

ant ſhould indemnity plaintiff for what beer and ale he ſhould 
deliver to one Stokes, then the bond to be void; plea, that the 
plaintiff delivered no beer to Stabes after the making the writing 
obligatory ; replication, that he did deliver beer to the ſaid Stokes 
to ſuch a ſum; general demurrer and joinder, 


Mr. Ford objected to the replication, that it did not appear 
thereby that the beer was delivered before the filing the bill, 


Lut. 407. 


Mr. Poole in ſupport of che replication ſaid, that it tendered a 
2 iſſue; and it defendant had taken iſſue, the, merits might 
ave been tried. | os ms 


C. J. Lee—It would have been better to have ſaid, ** before 
& filing of the bill ;” but as this is upon a general demurrer, and 
is only matter of form, Judgment for the plaintiff, 


Brown verſus Seymour. B. R. 


AETI ON of treſpaſs, aſſault, and mayhem ; plea, ſon aſſault de- 

meſne tried betore Juſtice Burnett laſt Lent aſſizes; the jury 
found a verdict for the plaintiff and damages 150/. and now it was 
moved to increaſe the damages. Mr. Juſtice Denni/on certified to 
the court from his brother Burnett that the evidence at the trial 
was, e that plaintiff was entertained by defendant at his houſe 
« in June 1741, and had been ſo for three years before that time; 
that plaintiff and defendant being drunk together, had a great 
«© many words; plaintiff ſtruck defendant and uſed him very ill, 
0 upon which defendant turned plaintiff out of his houſe; plain- 
e tiff coming back again for his great coat, defendant took a gun 


* and ſhot at plaintitf and wounded him, fo that he loſt three 
| B3 | « fingers 


Pleading. 


Mayhem. 
Court has & 
diſcretionary 
power to ia 
creaſe the. 
damages in 
this action. 
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« fingers of his left hand: the jury conſidered the provocation 

& and gave only 150%. damages; and J. Burnett ſaid, he was 

| 7 tc ſatisfied with the verdict.“ Mr. Lloyd ſhewed cauſe why the 

| damages ought not to be increaſed; and objected, that damages 
could not be increaſed upon the declaration in this caſe, which 
is only general for an ful, battery, and mayhem, without any 
particular deſcription of the mayhem; and cited Dyer 105, and 

laid it ſhould have been laid for mayheming his left hand, where» 
by he loſt three fingers. Stiles 345. 1 Sid. 108. 


—— ͤ ↄ 


— ——— — — ñ — 
— 2 — — 
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Gundry for plaintiff—lt is laid in the declaration that defend- 
| ; ant did aſſault and mayhem him in the left hand, and that is 
particular enough. 1 Leo. 135, Lit, Rep. 150, Latch 223. 
| Hooper and Pope, Hard. 403. 


| C. J. Le There is no doubt but the court can increaſe the 
| damages in this caſe even upon view of the party maimed; as to 
| the caſes cited they can be of no uſe to direct the court, becauſe 
| every caſe of this kind depends upon its own circumſtances, 
' 1 Sid. 109. though it does appear that plaintiff has received great 
| damage, yet to determine this caſe the court mult take into con- 
* ſideration the whole circumſtances of it: it appeared at the trial 
there was great provocation given by the plaintiff, and the beha- 
viour of the plaintiff is material to be conſidered, I think the 
ſame as the jury and the judge who tried the cauſe have done, and 
that 150/. is a great ſum, and enough in this caſe, as it now ap- 
pears to us. 1 Rel. 572. 14 Fac. Paynes and Haddoch, for 
mayheming and knockjng out an eye, tliis court only increaſed” 
the damages from 11/. to gol. . 
Soc the rule was diſcharged. 


„ ELECT TIDES 
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Tomlin ver/us Burlzce. B. R. 


— 


For plaint'ff JN error from the court of Rocheſter ; debt upon an obligation 


; | | _— plea per duritiam ; replication that de fendaut was at liberty, 
250. and made the bond of his own free will; and that he had made 


4. 
1 » © * 
r —— wa — Sei a 
— * 


Yeiv. 112. it not for fear of impriſonment, and concludes to the country; 

2 C. 282. yerdict for the plaintiff: and now upon the common errors 

2 Salk. 520. 5. *. & 8 6 

6 Rep. 24. b. aſfigned it was iffifted ſor plaintiff in error per Mr. Lasuſeu, that 

Mod. 552. the replication was bad, becauſe it was rather a replication to per 

8. Go minas than per dureſs ; and he cited the caſes in the margin. 
Gundry for defendant in error ſaid, the old way of pleading was, 


| that every iſſue muſt conſiſt of an affirmative and à negative; but 
4 
: 


Mo rr 


that is now got over. 1 If. 126. And an iſſue now may be of 
an affirmative upon an affirmative; as if defendant pleads he was 
born in France, and plaintiff replies he was born in England, this 
is 2 good jifſur; if the lord avows for rent-ſeryice, and the * in 
COR | dar 


2 


— 


* 
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bar be, that the diſtreſs was made out of the avowant's fee; and Bro. Iſſue 
the replication that it was within, is a good iſſue. Rafall 55,5. J. _ 
The ifſue upon plene adminiſtravit conſiſts of two affirmatives, ſo int, 89. 
the iſſue in a writ of right. But ſuppoſing this replication is in- 3 Geo. or 
formal, yet it is good after a verdict, and helped by the fat. 4 U 5 197-309, 
Ann., and ſo it was adjudged per totam curiam, and the judgment Norton. 


afarmed. | Hob. fo. 
| Ed. 4- 


Bro. tit, Iſſue, p. 6. Sir T. Jones, fo. 6. — . Tomlinſon, 1 Show. 250. cited per J. Denniſon, | 


Rex verſus Norman, Eſq. B. R. 


NE VN an attorney, who was a commiſſioner to take affi- Inſormuion 
davits in B. R. upon an arbitration to end ſome matters in de, 
difference between two perſons, upon an indictment in this court, — bo 
examined ſeveral perſons ore tenus upon oath, without putting the perſ-ns on 
matter into writing. Per tot. cur. This is ſuch an offence for — 8 


which an information muſt go. Lacy pro qu. Gundry pro def. 


Rex verſus Jones, Eſq. B.R. 


R VLE to ſhew cauſe why an information ſhould not go againſt - Information 
defendant a juſtice of peace pro com. Midd. for demanding — * 
one ſhilling of J. S. who was brought before him, which defend- jadieg for 
ant inſiſted upon as his due, for what he called diſcharging his committing 
warrant; and upon refuſal to pay it, he ſent J. S. to the new t = 
priſon ; upon ſhewing cauſe this matter was denied, and ſo the 11. fy 4 
rule diſcharged, otherwiſe the court would have granted the in- cbarging hie 
formation. | ws 


| 


Havers ver/us Banniſter. B. R. 


OOLE moved to ſtrike out of the declaration eight ended Amendment 


pounds, and to inſert the words eight thouſand pounds in age wy 


caſe upon aſſumpſet after plea pleaded, ev thing being in 
paper, the court granted the motion. „every thing being in fl. 
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EASTER TERM, 
16 Geo. II. 1743. 
Sir Henry Hartop ver Hoare & al. B. R. 
Bailment ROVER for certain jewels; upon Not guiltya ſpecial verdict 
— 6 was found, viz. That plaintiff being owner of the goods in 


be fer goon the declaration, 12th Zahuary 1729, incloſed them in a paper 

ing, and the ſealed up, and alſo ſcaled them up in a bag with his own ſeal; 

cou cont and in that manner, ſealed up, lodged them with one Seymour a 

of the cuf- jeweller and banker in Fleet. rect, for ſafe cuſtody only, from 

tam of Lon- whoſe ſervant the plaintiff took a receipt acknowledging the re- 

2 unleſs it ceipt of the ſaid jewels for the uſe of his maſter Seymour, to keep 

them for the plaintiff, and to redeliver them to him on demand, 

ſo ſealed up as aforeſaid ; that Seymour, without the knowledge, 

2 8tra. 1185. privity, or conſent of the plaintiff, broke the ſeal, and carried the 

. 0. jewels to defendant's ſhop, who are alſo jewellers and bankers in 

 Fleet-ſireet in the city of London, and traded in jewels, and in the 

open ſhop pledged them as his own property for 3oo/., and alſo 

gave a note of his hand for the money, without any authority 

from the plaintiff to ſell or diſpoſe of them; that the defendants 

have converted them to their own uſe; that Seymour continued 

in poſſcſſhon of the ſaid jewels till the time he pledged them; that 

_ aſterwards became a bankrupt, and plaintiff brought this 

action for the jewels in the Common Pleas, and upon this ſpecial 

verdict judgment was there given for the defendants ; but now 

upon error brought the Ch. Juſtice gaye judgment, after ſeveral 
ſolemn arguments at the bar and the bench, as.follows : 


The general queſtion upon this verdict as found, is, whether 
the plaintiff is barred from having the jewels redelivered, or 
from having ſatisfaction in damages. 0 


4 Rep. By. The plaintiff's delivery was a naked bailment to his own uſe, 
— os and there was no authority given afterwards to diſpoſe of them, 


ſo that Seymour”s breaking the ſeal made him a treſpaſſer to Hartep. 
. 2d. Q. 


FASTER TERM, 16 Geo. II. 1743. 


2d Q, How far plaintiff is affected by what has been done by 
Seymour, and whether plaintiff a property be diveſted by this act? 
and we are of opinion that Seymour had no property general or 
ſpecial; it is true they originally came by right to him, but 
when he broke the ſeal he became a poſſeſſor mala fide; it was 
urged at the bar that it was more reaſonable that the plaintiff who 
' truſted Seymour ſhould ſuffer, than the defendants, who put no 
confidence in him; like the caie of Hern v. Nichols, in Salk. 289, 
but that caſe is not like this; here the plaintiff uſed his utmoſt 
prudence by ſealing the bag, and his particular caution in taking 
a receipt, and gave no power to Seymour to do any thing that 
might occaſion this deceit, | 74 | 


As there ſeems to be no fault on either ſide, either in reſpect 
to the plaintiff or defendant, it will be neceſſary for us to ſee how 
this caſe ſtands at the common law exclufive of the cuſtom of 
Londen as to a market overt; and this diſpoſition of the jewels 
in a banker's ſhop is by no means a diveſting the plaintiff 's pro- 
perty. Moor 624. Cro. Jac. 49. 35 H. 6. 29. Bacon: Uſe of the 
Law, fol. edit. 80. 5 H. 7.15. By the ſtate of theſe caſes it was 
never apprehended that the true owner loſt his property in the 
goods by a poſſeſſion, unleſs they were diſpoſed of in a market 
overt, and no regard was had to the vendee's coming in as a pur» 
chaſ:r without notice. Vide 2 Inft. 7 13.718. The caſes cited 
for the deſendants to impugn this rule are Carth. 35 7. Salk. 344. 
126. 128. But ſurely property does not always follow the 
poſl: ſſion, unleſs the thing loſt has no mark by which the owner 
may know it, as in the caſe of money, Cro. Eliz. 746. Salk. 283. 
Bank of England and Newman, a bank note payable to A. or 
bearer; payment to one who finds a bank note is ſo far good that 
it diſcharges the bank. Nat 


3d Q: Whether the place where theſe jewels were pawned will 
entitle the defendants to keep» them till they are repaid their 
money? It is found that the defendants often lent money u 
jewels in this public open ſhop; and it is argued, that by the 
cuſtom of London every open ſhop in the city is a market overt in 
reſpett to thoſe forts of goods they trade in; and this has been 
much inſiſted on for the defendants, and that pawning is within 
that cuſtom; but we cannot take judicial notice of ſuch a cuſtom 
on this verdit which has not found it. Carth. 75. Salk. 125. 
Trin. 5 Geo. 1. Argyle and Hunt ; on a prohibition it was deter- 
mined the court could not take notice of the cuſtom of London, 
this was for words. But taking it that the cuſtom of London would 
extend to ſales, then a queſtion will ariſe whether a ſale and a 
ou are the ſame, for unleſs they are, the cuſtom would not 

ave availed the defendants in this caſe if it had been found. 
Perk. 435. 1 Sid. 135. Noy's Max. 28. Lamb, Cufloms of Kent, 
619. 2 Sid. 139. Jenk. 83. 35 H. 6.25, Fenkins was a learned 


judge, and there is 10 inſtance wherever this cuſtom has been 


allowed 


1 laſt, 39. 


1 Stra. 1187. 
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EasTER Tzau, 16 Geo. II. 1743. 


allowed as to pledges; it is objected that this finding is by a 
jury who cannot — it, but by the mouth of the Recorder; this 
18 contrary to Cro. Car. 517. Cro. Fac. 69. Hob. 86. Fones 412. 
this cuſtom is unreaſonable, (to ſhew which he cited) uy 83. 

at. 1 Jac. 1. c. 1. is very material; but we are all of opinion 

. that the plaintiff has a good right to recover without the aid of 
that ſtatute z accordingly the court gave judgment for the plain- 
tiff Hartop. | : 


 Sadlers' Company and Badcock, Truſtee: of the 


Inſurance. 
The party 
inſured 
ought to 
have a pro- 
perty in the 
thing in- 
ſured at the 
time of the 
inſurance . 
made, and 
at the time 
of the loſs, 
or he cannot 


be relieved. 


See Caſes in 
Parliament, 
where a fire 
happened in 
1721. 


Hand and Hand Fire-office. In Chancery. 


RS. Strode, leſſee of a houſe, inſured the fame for ſeven 
ears from fire, to the value of 400 J. her term therein 
. (before the policy), viz. at Midſummer 1740. On the 6th 
of January following the houſe was burnt down; on the 23d of 
February following Mrs. Strode aſſigned the policy to the plaintiffs, 
who are the ground landlords, and now a bill is brought againſt 


the inſurance-office for the 400 /, 


Lord Chancellor—The queſtion is, Whether by the aſſignment 
the plaintiffs are entitled to recover the 400/.? And I am of 
opinion that the party inſured ought to have a property in the 
thing inſured at the time of the inſurance made, and at the time 
of the loſs by fire, or he cannot be relieved. Mrs. Srrode had no 
property at the time of the fire, conſequently no loſs to her; 
and if ſhe had no intereſt, nothing could paſs to the plaintiffs by 
the aſſignment. | | 


Intereſt or no intereſt muſt be inſerted in policies of inſurance 
of ſhips, or the inſured muſt prove he had intereſt on board. 

If the inſured was not to have a property at the time of the 
inſurance or loſs, any one might inſure upon another's houſe, 
which might have a bad tendency to burning houſes. Inſuring 
the thing from damage is not the meaning of the policy, it muſt 
mean inſuring Mrs. Strode from damage, and ſhe has ſuffered none. 
Bill diſmiſſed without coſts, | 


EASTER TERM, 16 Geo. II. 1743. 


The King verſus the Biſhop of London. B. R. 


| TJ HIS was 2 motion for a mandamus to the Biſhop of London to 
grant a licenſe to the Reverend Mr. 2 to preach as 
lecturer of the pariſh of Sz. Jun Weſminſter, for that by the 
ſtatute of uniformity of Car. 2. no one can preach as lecturer of 
any pariſh without a licenſe from the biſhop. 


The principal facts that appeared upon the affidavits on both 
fides were theſe; that in November laſt Dr. Thomas the late lece 
turer reſigned the lectureſtip, which being ſo vacant the ſelect 
veſtry, conſiſting of a few perſons, choſe one Mr. Church lec- 
turer, who was admitted by the rector Dr. Pelling, to preach as 
ſuch, and received by the pariſh ; afterwards ſome of the pa- 
riſhioners being diflatisfied with the election of Mr, Church, pro- 
poſed to put in one Mr. Dawney, and a roll or paper was carried 
about the pariſh, from houſe to houſe, which was ſigned by 520 
pariſhioners, who approved of and thereby elected Mr. Datoncy 
lecturer; and, as the lecturer is ſupported merely by the volun- 
tary contributions of the inhabitauts, and as no temporal benefit 
or certain ſtipend was ſettled on ſuch lecturer, ſeveral of the prin- 
cipal perſons who ſigned the ſaid paper waited upon the biſhop, 

deſiring he would licenſe Mr, Dawney, which was refuſed by the 

biſhop, Mr. Church having before been choſen by the {led 
yeſtry, conſiſting of a few perſons, and admitted and received 


2Stra.11 
S. C. 8 


13 & 14Car, 
2. : 


by the rector Dr. Pelling, and the pariſhioners. And now cauſe | 


was ſhewn why a mandamus ſhould not go to the biſhop to grant 
the licenſe as aforeſaid, | 


Mr. Gundry of counſel with defendant--Suppoſing Mr. Dawney 
to be duly elected, which I do not admit, yet I apprehend the 
biſhop is the proper judge whether he ſhall be licenſed as a fit 
perſon to preach : what is a mandamus ? it is a writ to admit one 


into an office to which he has a right, or to reſtore him to one 


ſrom which he has been wrongfully diſplaced; there is no ſuch 
olſice as a lectuter known in the law, there is no other incumbent 
except vicar or rector: the rector may hire a lecturer if he pleaſes, 
and he may preach, for the frechold of the church is in the rector, 
and by the conſtitution of the church the rector is not obliged to 
preach, only to read a homily; in this caſe there is no temporal 
profit ariſing to the lecturer in certain, only a voluntary contris 
bution of the pariſhoners, and therefore it is no office, 


But ſuppoſing it could be called an office, yes preaching is 
merely ſpiritual, the biſhop is the proper judge whether the perſon 
choſen be a fit perſon to preach; in an inſtitution to a benefice the 
| +28 - biſhop 
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EAST ER TERM, 16 Geo. II. 1743. 


biſhop acts as a judge, and ſo it was determined in parliament 
caſes between the Biſhop of Exeter and Beal ; it cannot be tried 
by a jury whether Mr. Dawney be a fit and proper perſon to - 

dd not know that there ever 

was a mandamus to the biſhop to inſtitute to den and I 


preach. 5 Rep. Specott's caſe. 


queſtion whether the rector might not bring ah action againſt 
any perſon the biſhop ſhall licenſe to preach as lecturer, if ſuch 
perſon ſhould go into the pulpit and preach without the leave of 
the rector, in whom the freehold is. 


By the canons no perſon can preach unleſs admitted by the bi- 
ſhop, and the canons bind the clergy in ſpiritual matters, and the 
ſtatute of uniformity is only a confirmation of the canons in this 
matter. There is a caveat entered againſt Mr. Dawney in the ſpi- 
ritual court, and where a matter is in controverſy in the proper 
court, this court will not interpoſe; as in the caſe of 5 Mod. 374, 
575. and in Trin. 2 G. 2. where a mandamus was moved for, to 
icenſe one Wallis to teach ſchool at Hackney, it was refuſed be- 
cauſe a taveat was depending. A mandamus to ſwear a deputy 
regiſter of the conſiſtory court of York was refuſed, becauſe there 
was a matter in the caſe in controverſy in Canc. 


In the caſe of The King and Roder, indictment for forgery, at 
Nis Prius, the trial was put off, - becauſe the validity of the will 
was depending in the court of delegates, 


In the caſe of Con. Phillips, in a motion for an attachment, the 
court would not interpoſe, becauſe the validity of her marriage 
was pending in the ſpiritual court, as touching ſome matter about 
the contempt. 5 b 


And in Paſ. 13 G. 1. Mr. Vincent was choſen lecturer of S. 
Dunſtar's pariſh, where there had been a lectureſhip time out of 
mind, and land given to rruſte-s to be applied to the lectureſnip; 
a licenſe was applied for, but refuſed by the biſhop, and upon ap- 
plication for a mandamus this court would not grant one, becauſe 
ſome matter relating to this lectureſhip was then under litigation 
in the court of Exchequer; in this cafe, though there was land 
belonging to the lectureſnip, yet the court ſaid the biſhop had 
the diſcretion to grant a licenſe or not. 


Serjeant Wynne on the ſame fide—Mr, Dazvney cannot be ſaid 
to have a majority of the perſons paying-to church and poor on 
his ſide, there being in this pariſh the number of 1130 of ſuch 
perſons beſides, his election in the nature and manner of it is 


void, for it is Mid down that in elections, the conſent of the 


electors muſt be given at one and the ſame time, fmul & ſemel. 
Davis's Rep. 48. : — 4 ; Sir 


| EagsTER Term, 16 Geo, II. 1744.” 
Sir John Strange inſiſted on the behalf of Mr. Dawney, that a 


mandamus ought to go to the biſhop z that in the pariſhes of &. 


Clement's, Covent-Garden, and St. Giles's, the ſelect veſtry do not 


chooſe the lecturer, although the ſelect veſtry does in the pariſhes: 


of St. James, St. George Hancuer-Sguare, and St. Martin's-in-the- 
Fields ; but they derive that power under the expreſs words of 
an act of parliament. Wh 


It is objected that Mr. Dawney was not duly elected, becauſe 


no notice of ſuch election was given in the church; our affida- 
vits anſwer, that the churchwardens would not let notice be 
given; it is alſo objected that our affidavit does not ſay that 520 
are a majority, and that a lecturer is no officer, and that the law 
knows no ſuch office; but the act of uniformity mentions ſuch 
an office, alſo the 1 Codex, fol. 65. 


When an act of parliament gives power to a particular perſon, 
to do ſome particular thing, as in the caſe of a juſtice of peace, 
this court will grant a mandamus to a juſtice to execute an autho- 


rity given him by a ſtarute commanding him to determine ſuch 


or ſuch a complaint which has been laid before him. 


A mandamus lies to the ordinary to grant adminiſtration. 


1 Sid. 281. 2 Sid. 114. This court obliges him to execute the 
authority given him; not how he ſhall execute it. 


In the caſe of The King and The Mayor of Canterbury, the 
mayor had authority in him to grant a certificate, and a manda- 


mus was granted to oblige him tq grant a certificate to one who 
was entitled to it. Mich. 1 G. 1. 


In che caſe of a ſchoolmaſter, The King v. The Bailiffs of Mor- 


22 mandamus to the bailiffs to licenſe a ſchoolmaſter, Trinity, 
3 G. 1. | | | 


The King and Dean and Chapter of Dublin, Hil. 7 G. — 
mus to admit Mr. Doꝛugate to a ſtall in the cathedral of Dublin. 


The King and Dean and Chapter of Norwich, mandamus to ad- 
mit Dr. Sherlock, Maſter of Catharine-Hall, a prebend of Nor- 
wich. Trin. 4 G. 1. The King v. Biſhop of Saliſbury. The like 
to admit Mr, Clarke. | / 


In Win. 9 G. 1. Dr. Bentley's caſe, a mandamus was granted 
to admit Dr, Bentley to his academical degrees. | 


And 


13 
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Wl |. And if the rector can refuſe the pulpit to whom he pleaſes, he 
may object to whomſoever the pariſhioners may chooſe ; there 
are various facts objected which the court now has no occaſion 

to determine; but when the mandamus is returned, the court 
will then ſee what they put it upon, 


— _—— — 
— 
- 


| 2 Mr. F/yd on the ſame fide for Mr. Dawney—The ſelect veſtry 
1 | have refuſed to let notice be given in the church of the election, 
| and now they come and object to our manner of election; why 
does any one preſent to a living? The reaſon it, becauſe the law 
ſuppoſes every one who has the preſentation is the founder ; we 
are the perſons who are to pay Mr. Dawney, therefore the rea- 
ſon is ſtrong that we ought to have the right of chooſing him. 


. . 
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A mandamus will lie to a court-leet to do a particular act. 


» —_ 


„ 


When rec= There never was a rector before the council of Lateran, nor a 
| vicar till the time of King John; and a lecturer may be more 
i Get iti. antient than either of them for ought I know; however, they 
| are taken notice of in the fat. Car. 2. as to theſe licenſes. 
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Right of A mandamus was granted to admit Dr. Bland provoſt of Eaton. 


17% _—_ 1ſt of December 1735, in Chancery, a queſtion aroſe before my 
1 | marry. Lord Talbot as to the right of biſhops to grant licenſes to marry : 


7 Lord Talbot ſaid, as they were taken notice of in the ſtamp-act, 
Tt as to this right, it would be too much for him not to take notice of 
55 ſuch a right, when the ſame was taken notice of by the legiſlature. 


"th 
| "05 In Hil. 3 G. 2. The King v. Ward. Motion for a mandamus 
| k 1 | to the Archbiſhop of York to admit one deputy regiſter, 
$1 (I chink,) Dr: Sharp had appointed one Shar his deputy, Shaw 
applied to the delegates; then a queſtion was, Whether a man- 
damus would lie for a ſpiritual officer, and a deputy only? and a 


1 mandamus was granted. 


if "Mal Mr. Jones on the ſame fide cited 1 Vent. 187. 1 Palmer 51. 
| 5s Med. 374. (not applicable to this caſe), and ſaid that this 
queſtion depended upon the act of uniformity : no action will 
he againſt the biſhop for refuſing this licenſe, and if it would 
lie, it would only be for damages; Mr, Dewney could not thereby 
recover the leEtureſhip. | 


- + Anne 
- —— —— —— 
98 — 2 


; 

[1 

. Mr. Gundry's reply to ſome of the caſes cited He ſaid, that the 

| | cafe of a regiſter to the * eourt was a temporal benefit, and 
„ | | that an ejectment would lie for a prebend's ſtall, or an aſſize will 

; | lie; after he is admitted ejectment lies, it is a freehold ; as to the 


caſe 
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caſe of a ſchoolmaſter, every man by the common law has a right 
to follow the buſineſs he is brought up to. As to the caſe of Dr. 
Bland, the queſtion there was, Whether the doctor had a negative 
voice? The mandamus was for him to put the ſeal to a preſent- 
ation, and that queſtion was merely triable in the temporal courts, 


Lee Chief Juſtice, after taking time to conſider of this caſe, 
delivered the opinion of the court. 


It appears by the affidavits on both ſides of this motion, that 
23 perſons of this pariſh met at a veſtry at St. Ann's church, and 
choſe Mr. Church lecturer; and that he has been received as ſuch 


both by Dr. Pelling the rector, and great part of the pariſh, 


It alſo appears, that aſter this a paper was carried about the 
pariſh, and figned by 520 perſons who have named and approved 
of Mr. Dawney for their lecturer; and that he has not been re- 
ceived by the rector or miniſter of the pariſh, and the Biſhop of 
London has refuſed to give him a licenſe to preach. 


It appears, that this pariſh has no fixed ſtipend ſor a lecturer, 
but merely depends upon the voluntary contributions of the in- 
habitants; nor does it appear that there is any certain cuſtom as 
to electing a lecturer. Therefore as there is no certain cuſtom, 
nor does it appear that either of theſe perſons, Mr. Church or Mr. 
Danwney, have a demand of one penny from any pariſhioner, or 
any body whomſocver, but that the contribution to a leCturer is 
merely voluntary, the queſtion is, Whether this court will at all 
interpoſe in this matter? And we are of opinion. there is 
no foundation at all in this caſe to ground any right upon. 


The ground whereupon application is made to this court is 
upon the ſtatute of uniformity, whereby all perſons are forbidden 
to preach as leQturers without a licenſe. 


It is true, that it is not in the biſhop's power te withhold his 


licenſe whenever he pleaſes, but if he ſhould grant it in this caſe 
to Mr. Dawney, and Dr. Pelling the rector ſhould refuſe him the 
pulpit, ſuch licenſe would be of no effect; and it is plain the 
fee of the church is in the rector, (Watſon's Comp. Incumbent 70g. 
2 Cro. 366. Noy 104.) and he may admit what lecturer he 
pleaſes, and has already admitted Mr. Church, who is now in 
poſſeſhon. Here is no temporal right in queſtion, and the pa- 
riſhioners have no right to make ſuch election, as to oblige the 
rector to admit Mr. Dawney lecturer into the pulpit. Mich. 


12 V. 3. in Hol' 0 (a book of no authority) cited as a 
of m 


caſe in point, where Lord Chief · Juſtice ſaid he had ſeen a 
more accurate report. e rule to ſhew cauſe why a. mandamus 
ſhould not iſſue diſcharged. | 


ts 


16 EASsTE R TERM, 16 Geo. II. 1743. 


Thoreſby verſus Sparrow. B. R. 


Oper not to JN an action of covenant upon a leaſe, defendant prayed oyer - 
| 2 plaintiff made affidavit that he had ſearched for the leaſe and 

ew. to be could nowhere find itz and now it was moved thereupon that 
bt. the court would diſpenſe with the ojer ; that the plaintiff had not 

N the original leaſe but only a copy, and was willing to give de- 
1 fendant a copy thereof; Ga per curiam, this buſineſs of cyer does 
Symſon and not depend upon the rules of the court, but the defendant has a 
—_— 186 right to it by law, and it would be error if the court ſhould deny 
S.C, defendant yer, as the plaintiff has declared upon the deed, and 
5 Rep. Wy- made a profert thereof; for now it is ſuppoſed to be actually in 
— +4" court, how then can we deny it; if any thing can be done for 
caſe. plaintiff in this caſe, it muſt be by helping plaintiff in declaring z 


6 Med.r54- and there, upon proof that the original leaſe is loſt, a copy may 


Foxon and be given in evidence, and plaintiff might have declared in debt 


1 110d. 766. without ſetting forth this deed; but wherever an action is brought 
| on a deed, charging defendant with the execution of it, the 
plaintiff muſt there bring the deed into court; the reaſon is, that 
the court may ſee whether it be executed according to law; and 
we had better ſuffer a private miſchief than a public inconveni- 


ence. The rule to ſhew cauſe why oyer ſhould not be diſpenſed 


with, was diſcharged. Per C. J. Lee, Wright and Denniſon, abſente. 
Chapple. | 


Smith ver/as Nicholſon, B. R. 


Profiice, A Ca. ſa. was taken out the 3d day of December, and left in the 
2 ſheriff's office the ſame day, in order to have non eff invent. 
Salle, returned thereon, to ground proceedings againſt the bail, which 
Plaintiff was afterwards done. A writ of error was gllowed the 4th of 
—— December, and notice thereof given, notwithſtanding which, pro- 
of aca. ſa, ceedings wer had againſt the bail: and now upon Sir John 
pending Strange s motion to ſet aſide the proceedings on the ſci. fa. againſt 
2 Stra 1186. the bail, the queſtion was, Whether this writ of error was a ſu- 
S. C. perſedeas to the ca. ſa. on the th of December, the ſheriff not 
See 2 Sta. having then executed it? And per cur;—lt is a ſuperſedeas ; but if 


867. the execution had been executed before the allowance of the 


writ of error, the ſheriff might return it afterwards ; fo the pro- 


ceedings on the ſci. fa. againſt the bail were ſet aſide. Note, Paſ. 


9 G. 1. Oldridge and Stroude ; 2d ſci. fa. returnable 13th of May, 


fame day error brought, and the /ci. fa. returned and held right. 


P 


— 


RY 


. M | - ITY 2 
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3 . | ' 1 At le „ 
Witcher ver/us Cheſlam. B. K 4 

| 131 . 2 f. 

7 CHER was ſued in the ſpiritual court for diſturbing aa Prohibition, 

perſon in his ſeat in the church, and now ſuggeſted for, aj %. Lr. 

prohibition that he purchaſed an ancient houſe with chis ſeat 188. 

belonging to it, to him and his heirs, which was pleaded below. 
Per cur. This is enough to thew the temporal right is in queſ- 

, tion; and a prohibition was awarded, 


. ce a we " 
a” * 


Jervois qui tam ver/us Hall. B. R. 


UI tam upon the game act for killing a hare. Verdict for No new trial 
4 defgndgnt. . Metion for a new trial, becauſe the judge who 
tried the raul: refuſed to admit a perſon to be a witneſs who 
was a pariſhioner of the ſame pariſh where the hare was killed; 
but C. J. Lee ſaid, he did not remember that ever a new trial 
had been granted in the caſe of a penal action, and ſo per cur. 
the motion was refuſed, : | 


Middleton verſus Price & al. B. R. 


AET ION of impriſonment; the defendants. jointly juſtify un. t Salk. 4091 
der proceſs ore tenus, ifluing out of an inferiot court, accords * * 
ing to the cuſtom thereof; demurrer and jvinder; and it was: — I. 1.27 
objected by Draper Serjeant for the plaintiff, that this is faid to Jv fication, 
be a court of record, and the proceſs. is ſaid to be by word of ae —— 
mouth; how thecefore can it be tried ? It is not ſaid that any giew ige 
ſummons was awarded by the court; it is not ſaid that it iſſued returneds,.., , 
out of the court; it does not ſay that it was commanded by the: 28 
court, nor is it ſaid to be executed at the requeſt of the plaintiffs 
therein ; it does not allege that the oſſicer returned the-proceſs zz W + » 
plaintiffs in inferior courts are obliged to do their quty. The fr. 
12 G. 1. c. 29. requires an aſſidavit of a debt of 404. or upwards: © _ 
to be made; here was none; and though this cuſtom of ore #2nur 1 2 / 
proceſs might be good, yet this ſtatute is a repeal of it. Serjeant SIT. ones 
Wynne contr&—1 admit, if the. plea is bad as to one, it is bad as 73.53 4. 
to both defendants, becauſe they have both joined in the ſame xe. 343+ | 
Juſtification. The ſtrongeſt objection ſeems to be, that the officer» C. Car. 
does not, by the plea, ſhew the return of the praceſs, and. that 259 378. 
wherever officers juſliſy under proceſs, they muſt ſhew that the 1 Brownl; 
* was returned. 9 Co. 67. 1 Roll. 55 7. p. g. (but nota, 204. 6 | 
did not hear Serjeant V. give an auſwer to this objection). ? N. 5 
Lee C. ].—This appears to be an arreſt upon meſue proceſs; and Wynn. 


a plaint was levied, then a ſummons iſſued, then 2 capias ore tenus, Hob. 63. 
Vor. I. * 5 C | 


„ 2 y 
* P ; 
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and to that there is no return at all. When an officer juſtifies 

under proceſs that is returnable, he muſt ſhew that he has done 

$ Raps all that was his duty to do. This being ore t«nus can make no 
aſe. difference; and indeed, as brother Draper ſays, I do not fee how 

this can be tried: there is ſome weight in the other objeCtion ;; 

what time. the ſummons was given to the officer does not appear, 

but theſe are ſufficient reaſons for the court to give judgment for 

plaintiff, and he had judgment accordingly. | | 


ſt — 


TRINITY TERM, 
16 & 17 Geo. II. 1743. 


— * 
— 
Rex verſus Groſvenor, B. R. 
Rev KAR PON a motion for an information againſt Groſvenor for re- 
bleion of fuſing to ſerve the office of one of the ſheriffs of London, it 


eek» appeared by affidavits that he had been duly elected thereto, and 
2 Vetit.243. that he refuſed to give a bond to ſerve and enter upon the 
Rex v. Lr ſaid office. On the other (ide it appeared that the defendant is a 
"=. pProteſtant difſenter, that he has qualified himſelf in all things 
Comb® © according to the ect of toleration, but in his-affidavit he has ſaid 
that it is againſt his-conſcience to take the ſacrament according to 
. therites of the church of England; It alſo appeared that there is 
a by-law whereby large ſums of money have been taken of ſeveral 


$25 pi, Perſons by way of fine for refufing to ferve the ſaid office, 
"Tein. amounting to 35, ooo J. in a little time. Per cur.—This is a 


5 Geo. 2. doubtful queſtion, and a matter of v conſequence ; and 
— wle- we will _ interpoſe to have this Obs in i ateten way, 
when it appears that the city have another, and that a civil way 
parations, _ of abliging s to ſcrve this office: and this cafe differs from 
the caſe of d, for it docs not appear that in that caſe there 
ſec. iz. was any by-law-or other way of enforcing the election, than by 
Carth. 14» application made to this court; ſo the rule to ſhew cauſe why an 
$4, information ſhould not go was diſcharged. Per Lee C. J., Wright, 
: Chapple. Sir 7ohn Strange, E. Bootle, and 


Cole, 


Note 3 It might be tried in an an. 2.Stra. 1193. 8. C. 


n Urlin | 


a4 29 


8 . * = 


Urlin Serjeant and Recorder of Londen, pro rege 


Nate; A caſe cited by Draper Serjeant, Rex v. Fiſh, Trin, 
5 Ges. 1, Motion for information againſt three or four perſons, 
ſuitors of a county court, for diſturbing the court in choofing a 
verderor, the queſtion was, Whether the ſuitors or the ſheriff had 
authority to adjourn the court ? this court determined that the 
ſheriff had the legal authority, yet becauſe there was no breach 
of the peace, and it aroſe from a miſtake in judgment, this court 
refuſed to grant the motion, though they were againſt the de- 
fendants as to adjourning the county court. 


pp _ 


Thrale ver/us Vaughan. B. R. 


| DE BT upon bond, with condition that if defendant ſhould in- Ante, 5: 
demnify plaintiff for what beer he should deliver ts one 19.27, 
| Stokes, then the obligation to be void, and judgment for phintiff „zal 
after demurrer. Upon a motion to ſet aſide ;. h., à writ” of "ied, 30 
error being brought, but no bail to the writ;put in, it was ob- — © 
jetted for plaintiff that this bond was within the far. Fac — 
c. 8., and that bail ſhould have been put in before execution ! Reb. 61. 
could be ſtayed. But per cur. This is not a bond for of * 2x0 
of a certain ſum of money, aud this ſtatute-ought to be conſtrued 3“. , 
ſtrictly, and the fi. fa. was (et aſide. {4,11 1 377 097! Ogebet 


. » * ' av N. 6 doc EZ 
ö Hall be bail i error. 2 $ixn. 2490. 5. C. 
of end 2. api Rr GS 


7 


e Noce o? 0HUMAYONTs 
* — 0 * 


Pitts verſus Carpenter. B. . 

„ ese > 81 09 OQRS2000 VO . IL * 

ACTION upon the caſe. Defendant pleaded ſet off; and A- - 

upon the trial the plaintiff proved there was due tb him from "9ocing the 

the defendant 4/, 157. Bs and the defendant proven the plain- —— un- 

tiff owed him 31. 25., ſo that the balance due to the plaintiff der 40 . 

was only 1 /. 13 f. 3 d., for which he had à verdi. e 

2 enn 

And now it was moved by Mr. Morton ex parte def that he ofthiscourt. 

might have leave to enter by way of {uggeſtion on the roll, that 49 1 
plaintiff and defendant were _ citizens of London, and that 
l the 


= 
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Bursfieldand the cauſe of action aroſe within the city of London, and that the 
Soams, Pal. verdict being for leſs than 40 f. it is within the juriſdiction of the 
andinHick- court of conſcience, which was conſtituted by fat. 3 Fac. 1. 
man and c. 15. But for the plaintiff it was inſiſted by Mr. Stracy, that 
18 22 15 . the plaintiff's cauſe of action was for 4 155. 3d., and that it 
1 | where the was in the defendant's own power and knowledge only what he 
nw ſumrecover- could prove, or would prove by way of ſet- off; and if the plaintiff 

l | —— = had gone to the court of conſcience for this demand, and the de- 
1: it has been fendant had thought fit not to have proved any ſet-off, it is plain 
conſtrued to that the court in ſuch caſe would have had no juriſdiction; and 
eg oy ſo it was reſolved per cur., and that the demand of plaintiff re- 
vis. when it mains as it did before the ſtatute for ſetting one debt againſt 
Wt! appeared t another; and if the inferior court ſhould have juriſdiction in 
f — — this caſe, it would be very inconvenient; for ſuppoſe there are 
| hadnogr:at- mutual demands of 10, ooo. between merchants, and upon the 
1 balance there ſhould happen not to be above 40s. due, that court 

049% would have juriſdiction in that caſe as well as in the preſent, if we 

fhould allow this. So the rule was diſcharged, and plaintiff had 


5 | judgment. Per Lee, Wright, and Denniſon, abſente Chapple. 


Seacomb ver/us Bowlney, B. R. 
A chaplain J) SFANDANT having been arreſted by an officer to the ſheriff 


5 * of Middleſex, while he was in cuſtody produced a certificate 
; | be does no that he was chaplain to Baron Waſner, reſident to the Queen of 
duty in his Hungary, upon which the officer let him go, and the plaintiff 
f — 8 12 having ſerved the ſheriff with the common rule to return the 
1 tad, Writ, it was now moved on behalf of the ſheriff to diſcharge. that 
1 | rule ; and upon ſhewing cauſe, it was objected by the plaintiff, 
| I | 1 that though the affidavit ſwore he was chaplain to the reſident, 
RE yet it does not ſay that ever the defendant did duty; and in the 
4 ' caſe. of Holmes: and Gordon, Mich. 7 Ges. 2. defendant inſiſted 
| Þ i on privilege as ſecretary to the Duke of Mecklinburgh, but it not 
p 4 appearing on the affidavits that he did any duty, nor what was 
g „ e nature of his office, this court held he was not entitled to 


Witt privilege. The ſame was determined in the caſe of Lockman, 
by ſecretary to Monſieur de Toms; and per cur. —The act of parlia- 
| pw. ment has not given protection to any but domeſtic ſervants of 
| ambaſſadors, and it has always been part of the inquiry by the 
court what was the aature k the office of every ſervant : as to 
| the bailiff, he had nothing to do but to ſee whether the defend- 
bo : ant's name was entered in the ſheriff's office, for if his name was 
| | not there, (as it ſeems it was not in this caſe) the officer was in 
no danger by arreſting defendant, for the affidavit on behalf of 
plaintiff ſwears, that the officer was told chat the defendant was 
not regiſtered, and notwithſtanding the bailiff thought ſit to 
' diſcharge him, the ſheriff ſhall return the writ. Per Lee, 
Wright, aud Denniſon, abſente Chapple.. | | 


et, + a. „ — — 
. So trons 
—— 
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Pulling ver/us Reddy & e contro. In Chancery. 


] F a legacy be given to A. B. upon this condit! that ſhe marry Deum de 
with the conſent of a third perſon, and there be ao deviſe over 2 

in caſe ſhe marry without ſuch conſent, this is only to be conſi- Cann, coram 

dered in terrorem ; but if there be a deviſe over, then it ſhall go Lo-d Mac» 

to whom it is ſo deviſed over this rule is taken from the civil 

law, as this court has a concurrent juriſdiction as to legacies; but 

if a portion be to ariſe out of land where there is-no deviſe over, 

then it ſhall go to the heir, and the ſpiritual court has no juriſ- 

diction as to lands; there may be more doubt where money is 


given to be laid out in lands. Per Lord Canc. Hardwicle. | 


"Lb + a7 


Lade verſus Lade. In Chancery. 


LI down per Ld. Hardwicke as a certain known mals, that Rafullng 
where a man purchaſes lands in the name of another, it is a 2 
reſulting truſt. 15 1 ay rn 


Yaw ver/us Leman. B. R. 


THE defendant, who was landlord to plaintiff, covenanted in Landlord / 
the leaſe to pay the land-tax and fave the plaintiff harmleſs : — 
the premiſes were taxed at the rate of 150 f. per ann., but the de- land- tx 
fendant only had the rent of 1201. per ann., and an action being mall only 
brought on this covenant, it was moved, that upon paying land- |? N 
tax at the rate of 1201. per ann. all proceedings might ſtay, which rent be © 
on hearing counſel on both ſides was reſolved per cur., although ces, ang 
the plaintiff was really taxed at 150%. Is 42823 141 5 
rent the premiſes are taxed Jts 
7 9 * * $ «6 


Rex verſes Richardſon and Lach. R N35 


THE court granted a mandamus to two juſtices to proceed and Mandamus _ - 
give judgment in a certain complaint depending before them 2 mg 
on the lat. 11 G. 2. for the relief of landlords, upon the return complaint 
of the mandamus the juſtices ſaid therein that they had heard and befixe them, 
determined the complaint that was before them, and that return 17 — 


* 8 it is deter. 
was allowed. _ » mined, which was allowed, 


C3 
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3 Rex verſus Waite. B. R. 


— A information was granted for theſe words in a letter to the 

© * mayor of Ric viz. I am ſure you will not be per- 

. ſuaded from doing juſtice by any little arts of your town-clerk, 

, whoſe conſummate malice and wickedneſs againſt me and my 
: « family will make him do any thing, be it ever ſo vile. 


. i . 
o 


„Rex verſus Vaughan. B. R. 
An e FF FORGAN, an attorney of Clifford's Inn, was outlawed for 
8 fclony in forging a note, and being ſo outlawed, the proſe- 
foned fie cutor hearing he was in London, applied to Vaughan an attorney to 
taking aol. get Morgan taken up with a judge's warrant, which was done; 


2 dein and having got Morgan in his cuſtody, (along with the judge's 


forgery co. tipſtaff,) took 200/., of Morgan to let him go, for which an in- 


I bim om formation was granted againſt Vaughan, upon which he was tried 


— and found guiſty; and now J. Wright (abſente Chapple propter 
epd. egritudinem) pronounced judgment of the court, that this crime 


was little leſs than felony, and formerly was puniſhed as ſuch; 


8 that Yaughan was fined 500/., aud to ſuffer ſix months impriſon- 
ment, and till he paid the fine. 185 


„ fs 
Anonymous. B. R. 


Ne new trial 0 N a motion for a new trial in an action by the owner of the 
. «Ml — inheritance for making a dam croſs an ancient watercourſe, 
was evideace the judge who tried the cauſe certified, that fix witneſſes were 
on both examined at the trial on each ſide; that the jury found for the 
Shu 4 defendant, which was againſt his opinicn, but that he could not 
againlh the r himſelf to ſay that this was a verdict againſt evidence, 
judge's opi- becauſe there was evidence on both ſides; ſo a new trial was 
c e 

cauſe. 


— - 


o 


Willis ver/as Lewis. B. R. 
Neoccabon I N an action of debt upon bond ſor 100 J. defendant was ſerved 


Fox notice te I ich a copy of the proceſs according to the fat. 12 G. 1. 3 and 


ran en it was reſolved per curo that there was no occaſion to put the no- 
ſerved where tice to appear at the bottom of the proceſs according to the lat. 


* 
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oo 
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Olivant ver/us Berino. B. R. | 
JY trover for ſome pictures it was moved, that plaintiff ſhould + S Li 
I be obliged to take the pictures and coſts'upon an affidavit that — 
they are all the goods that the deſendant has of the plaintiff, and , Geo. 1. 
that not denied. But per cur, — This action is for damages i and * 
you cannot oblige the plaintiff to accept the thing itſelt. — 

| In trover 

Note: In Buxton and Gabell, Trin. 9 G. 1. Trover for a ring z defendane 
and Paſ. g or 10 G. 2. in trover for goods, this court refuſed —_— 2 
like mocion. 8 | | -1/3 +, and colts imo courts 
; * \ \ þ - - 


I 
A 


Long verſus Miller. B. R. 


PECLARATION was delivered within the term ; rule to Videralsof 

plead was given the 7th of May, and expired the 14th, and ga. 5. 
no plea being put in, defendant applying for time, but no order Reg. 
made by the judge, after the time for pleading was out, e x Lil, Proc. 


fore plaintiff had ſigned judgment, the defendant pleaded. * 
abatement; and the queſtion now was, Whether this plea being in K. 
ſhould hinder William's 


aſter the time for pleading was out and a dilatory, 1 Hind 
the plaintiff from Ck 1 ? And per cur. The plaintiff al 
ſhall have his judgment, for pleas in abatement muſt be pleaded to pleas in 
in ſour days, if the declaration be delivered before the laſt four — 
days in term: if in thoſe laſt four days, defendant muſt plead 3. G6. 
after a ſpecial imparlance within the firſt four days of the next 5 
term; and this is the practice of the court: and although fair 
pleas to the action are received after the rules to plead are out, _ . - 
and before judgment at any time, yet dilatory pleas never are, 
aud no court ever favoured them, CCC 
Nate, Hil. 13 C. 1. Heath v. Baden, cited by Wright J. Tre. 
paſs, defendant pleaded after four days were expired, in abate» ' - 
ment; and on motion, cur. ſet aſide | COR 


Catlin verfue Catlin." B. R. 


DEFENDANT was arreſted and held to-ſpetia}baidimarl f- 6Med 14. 

tion of trover,” upon an affidavit that the' value of the: good Waal. a 
converted by defendant amounted to more than 100. ahd now it hewder! 
was moved to diſcharge defendant on common bail ; but denied — 
Per cur. and there is no occaſion for «judge's ord-. 9 % ln ko- 


/ - 
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What words 
na will will 
diſcharge 
the perſoral 
eſtate, and 

charge the 
real with the 
payment of 
debts, 
Foſt. 


If perſonal 

eſtate ſhall 

be firſt ap- 

plied to pay 

debts. &c 

2 Vern. 718. 
63. 


5 . 
Eq. Ca. Abr. 


271. 
Baddiſk Ve. 
Liſle, 2 Nov. 
1732. 
Prec. in 
Canc. 101. 
Bamſie d v. 
Wyndham, 
Caf. in Eq. 
Ch. B. Gil- 
bert's book, 
73. Rep. of 
Caf. in Eq. 
125. 

I Ley. 204. 
Feltham wv. 
Harifton's 
Executors, 


TRINITY TERM, 16 & 17 Geo. II. 1743. | 


Walker verſus Jackſon, In Chancery. 


BH. PREE Bell, the teſtator, willed that all his eſtate in com. 
Lincoln. ſhould be ſold for payment of his debts and legacies, 
then deviſes to Emma Marſhall an annuity of 2001. per ann. to 
be raiſed out of his eſtate, not otherwiſe in his will engaged in 
com. Norf. to be paid half-yearly; then the will goes on; as a 
farther mark of his ſincere affection, he gives the ſaid E. M. ſe- 
veral pictures, medals, and other ſpecific legacies; then he gives 


- 


to Margaret Bell gol. per ann. charged on his eſtate in Norfo/z, 
and. makes E. M. and Dorothy Bawpree Bell co-executors, and 


executes this his will in 1740, in the prefence of three witneſſes: 
afterwards, on the 21ſt Auguſt 1741, he with his own hand in- 
terlines in the latter end of the ſame will theſe words, (via.) And 
I give and deviſe to them (meaning his executors) all my perſonal 
eftate not hereinbefore deviſed, and then re- executed his will in the 
preſence of three witneſſes; and the only queſtion in this caſe 
was, Whether the perſonal eſtate ſhould be firſt applied in eaſe 
and exoneration of the real eſtate ? 


Lord Chancellor Hardwicke—The general rule is, that the per- 
ſonal eſtate ſhall be firſt charged with payment of debts and le- 
gabe“ and the teſtator cannot exempt it from being liable to his 

ebts as againſt his creditors; but às between heir and executor, 
he may charge them upon any other fund that is not primarily 
liable, and diſcharge the perſonal eſtate : there are ſeveral ways, 
by any of which a man may give his real eſtate for payment of his 
debts; as, 1½, to truſtees; 2dlv, by way of charge in equity, 
which this court will decree to be performed, or he may direct 
that his real eſtate may be ſold for payment of his debts; but let 
him do it what way he pleaſes, none of theſe ways will make the 
real eſtate firſt chargeable, if there be not in the will either ex- 
preſs words or a manifeſt intent to diſcharge the perſonal eſtate, 
but it ſhall be firſt liable. And I am of opinion, that in this will 
there is a manifeſt intention to give the perſonal eſtate to the 
executors, as a ſpecific legacy. 'The will is, that all my eſtate in 
Lincolnſhire be ſold for payment of my debts and legacies : after- 
wards he gives ſeveral ſpecific legacies to defendant, E. M.;: 
likewiſe gives ſome pecuniary legacies, and then makes E. M. 
and D. B. B. executors; and executes this his will in 1740. 
This was only making them executors; and if nothing more had 
been done, the perſonal eſtate would have been firſt liable; but 
afterwards in 1741, with his own hand he adds the words above, 
and. re-executes the will. This expreſsly ſhews. he intended to 
give theſe ladies ſome ſurther benefit; and it is much ſtronger 


than if theſe words had been at firſt part of the will: but if they 


had been there at firſt, I ſhould even then have been of opinion 
it 
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it had been a very ſtrong caſe. This caſe was very rightly re- 
ſembled by Mr. Clarke to the Ducheſs of Beaufort's caſe 3 but 
this is much ſtronger than any I know, in regard the teſtator's 
intention appearing ſo very plainly by his re-exetuting his will 
after the alteration above: (all the reſi and reſidue of my perſonal 
eftate are the very worſt words that can be uſed in a will to diſ- 
charge the perſonal eſtate, for I have known perſonal eſtates 
made firſt liable, notwithitanding thefe words:) and ſo I decree 
the real eſtate in com. Linc., or a ſufficient part of it, to be (old 
to pay debts and legacies, &'c. Walker, a bond creditor, v. Jucl- 
fon and others, heir and executors of teſtator, on a rehearing at 
Lincolns-Inn Hall, July 22, 1743. | | 


* 

Note; Bromball v. Wilbraham, at the Rolls, 1724 or 1734, cited 
by Mr. Noel in behalt of the heir; the words of the will in that 
caſe were, „ All my perſonal eſtate of what nature or kind ſo- 
« ever, | give to my filter A, and make my ſiſter A. executrix; 
„ and I give to my two brothers all my real-eſtate chargeable 
« with payment of my debts.” There it was determined the 
perſonal eſtate was firſt to be applied. 


Note; Stapleton v Coleville, at the Rolls, 700 17, 1735. A. by 
will dec iſes lands for life, chargeable with payment of his debts 
and the annuities given by the will) to his wife, and thereby 
gave her power and authority by ſale or mortgage of ſuch part as 
ſhe ſhould think proper to raiſe ſuch ſum as ſhould be neceſſary 
for the payment of his debts, and gave her all his perſonal 
eſtate, and made her ſole executrix, and takes notice in his will 


that the eſtate had been for ſeveral generations in his family. 


The Maſter of the Rolls held the perſonal eſtate diſcharged, and 
decreed pro def. (the wife). 


On an appeal 1oth Fuly 1736, Lord Talbat confirmed the de- 
cree, and ſaid, though a perſonal eſtate is the natural fund, yet 
a man may ſubſtitute another fund, and the perſonal eſtate may 
be exempted by words that implicitly declare ſuch intention from 
the whole form and tenor of the will. n | 
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Everall verſus Smalley, B. R. 
Hur MENT, of copyhold lands in com. Natting', A EI 


—.. was made for the opinion of the court, wherein it was ſtated, 
— oY that within the manor of Coilingbam where the land was, there 


farrender, were two cuſtoms of barring eſtates tail, which had been uſed 


pow: 2 within the ſame manor time out of wind; one way was by com- 
Cc. mon recovery, the other by ſurrender in fee to the OL * or 
vendee. 8 


Edward Smalley on \ the marriage of his fon Robert Nerd 
the premiſes to his (aid fon R. and Suſannah his wife, and their 
heirs in general tail; they had iſſue Edward Smalley their ſon 
and heir, who after their deaths became tenant in tail, and'27th 
of March 1729 ſurrendered the premiſes according to the cuſtom 
of the manor to 7 Mills and his heirs in fee, who dying, left 
Robert Mills his heir and plaintiff's leſſor; the defendant was 
Henry Smalley, ſon and heir of Edward Smalley, who ſurrendered 
the premiſes to Jobn Mills as aforeſaid i in fee, 


And whether the defendant Henry Smalley the heir i in fail: was 
barred by the ſurrender in fee, where there is alſo a cuſtom 
- within the ſame manor of barring by recovery, was the queſtion? 


After two arguments by Caldecott and Hern for the * 
and Coole and Lutford for the deſeadaut, SRP fer tot, cur, 
that the heir i in tail was barred, ; 

x Sid 3344 Lee Ch. J. WT has been ſaid at is ba that a e in a 
e nent manor to bar a tail by ſurrender ought only to be alloweg ex 
x Salk. 203. Hecglſitare, i. e. when in the ſame manor there is no uſage to bar | 
Poyhan by a recovery, There is indecd great waters & in the books as da 


129. 
Co. Lict. 50. 2 Vern. 704, 5. 3 Rep. Heyden's caſe. 3 Lev. 325. Orv, Ele. . 391. Ky 907. 


Xo. 358. 763. Brownl. 121. Lit. ſec. 74. 4 Rep. 23. Cro. El. 348. 95s 
eget * Cro. Car. 717. 484. 2 Saund. 482. 4 Rep. 23+ Rep. $1. « 4 Rel ile l 
Crv. El. 372. 70 6,7. Roll. Abr. 634. Prec. in Canc. 49. Baron 2 White 


and 1 0. ahurgh. 
barring 
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barring copy hold entails, but in none of them can I find any caſe 
to warrant this diſtinction. The later opinion of judges is, that 
in manor courts where a real action can be brought, a recovery in 
ſuch court will be a good bar. I own I en ſee no reaſon why 
this cuſtom to bar by ſurrender ſhould not be good; but it is ob- 
jeed, that there is no recovery in value: the ſame may be ob- 
ected to barring entailed copyholds by recovery, for recompence 
in value does not extend to copyholds, the iſſue in tail of copy- 
holds not being barred in reſpeQ of the recovery in value; but to 
prevent the inconvenience of perpetuities, theſe two cuſtoms may 
well ſtand together, and are but two different ways of barring the 
entail, and I think the ſurrender the beſt. 


Chapple to the ſame effect, and the cuſtoms mult be taken to 
be both coëval, we cannot ſay which is prior ; they ſeem equally 
convenient to prevent perpetuitics. 


Wright J.—lt ſeems to be agreed by the council on both ſides, 
that an entail of a copyhold may be barred by a recovery, or by 
a ſurrender in fee with a manor where there is no cuſtom for 
barring by recovery: but it is inſiſted on one (ide, theſe two 
cuſtoms cannot ſtand together. It has been a controverted queſ- 
tion ſince I attended this bar, whether copyholds could be entailed; 
it is now at this day ſaid they may, by cuſtom co-operating with 
the fat. de denis; but this is quite new to me. Stat. de donis 
created no new eſtate. Copyholders are no more than tenants 
at will, and it is by the will of the lord, and bis mere conſent only, 
that they are permitted to limit their copyholds in this or that 
way, either by ſurrender, or as the cuſtom. happens to be; and 
ſurely the lord who of his mere will permits a, limitation to 
V. S. and the heirs of his body, may permit J. S. to alien the 
ame by ſurr-nder. No body ever thought that copyholds were 
within the fat. de donis. Barring entails in copyholds have been 
much talkea of, but I think there is no ſuch thing; is is only a 
way invented and permitted by the lord to get rid of the entail. 
The true reaſon of the iſſue in tail being barred is the recovery 
over in value; now there can be no ſuch thing in caſe of a 
copyhold. 1 think the ſurrender is a better way. if the lord 
permits it, becauſe cheaper. N. B. Wright ] declared that 
there was no poſlibility of underſtanding this matter by the 
books, and ſaid he had laboured much to underſtand them, and 
could not. 


Denniſen J.— Nothing more clear than that tenant in tail of a 
copyhold may bar his iſſue by ſurrender, and where there ma 

be a real action there may be a recovery. Co. Lit. 60. b. Theſe 
are only two different conveyances, and it might as well be ſaid, 
that at common law, where there is a fine that will bar the iſſue 
| as 
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as well as a recovery, that therefore one of them muſi be void, 
a ſurrender, I think, is a more natural way of conveying copy- 
holds than a recovery, and I cannot fee any uſe a recovery is of 
but only to-create greater expence. 


Cayhill ver/us Fitzgerald. B. R. 


| Vide Co- IN debt upon an arbitration bond, defendant craved oyer of the 


my"s 183. bond and condition, which recites, that whereas there were 
Sheif and = b 55 FE; * * . 
Bally. Poſt. differences between one n Fitzgerald and plaintiff concerning 


Jodgmenrof a certain debt due from him to plaintiff upon a bond for 800 /. 
the court. - Now the condition, Oe. that if the ſaid George Fitzgerald, (the 
a defendant,) for and on the behalf of ſaid J. F., ſhould perform 


arbitration tat | 
bond, that ſuch award as arbitrators ſhould make on or before ſuch a day 


4 _ between plaintiff and Fe F. the bond to be void; and pleaded 
— — that the arbitrators did not make any award; plaintiff replied, 


be made be- that Fell and Haſter, the arbitrators, made an award, and ſet it 
2 Irs) forth that George Fitzgerald ſhould pay 298 J. 9s. 9 d. and that 
2nd awardes Plaintiff ſhould receive the ſame in full of all demands, and that 
that J. F. they ſhould execute releaſes, and aſſigns breach that defendant 


prot e did not pay the moncy; defendaut demurred, and plaintiff 
pay plain; Joined in demurrer. | | 


298 95. gd. $ 
and icleaſes: Mr. Clive for the defendant objected to the award, that it 
was bad, becauſe not made between the parties to the ſubmiſſion; - 

for the award is, that G. F. the defendant ſhall pay to Mic. Cahill; 
and it ought to have been between the parties, viz. Cahill and 
F. between whom the ſubmiſſion was; if the arbitrators go 
out of the ſubmiſſion the award is bad. Mzzre and Beedle, cited 
in 10 Rep. 131. Noll. Ab. 246. p. 3, 4. 2dly, This award is 
bad becauſc not mutual between the parties; for it is a rule in 
law that an award cannot be on one ſide only, and there were 
Q. Frontin no differences between plaintiff and G. F. In the caſe of Nert 
and *mall, and Long, Mich. g G. 2. B. R. Lord Hardwicke laid down; 
ey - 1. I/, That an award muſt be certain, and make a final end be- 
tween the parties; 240%, That the arbitrators cannot delegate 
their authority, but mult ac in perſon; 2dly, That they can in 
no caſe enlarge their power; and Bacon v. ——, Carthew 412. 


was cited as in point, 


Floyd & contra, that the award is good, for that G. F. did ſub- 
mit; and the words of the bond are, G. F. for and on the part 
and behalf of F. F., and he binds himſelf, his heirs, executors, 
Oc. for and on his and their part and behalf, therefore it is as 
well on the part of G. F. as of J. F.; 2dly, The award is mu- 
tual, for the money was to be paid by G. F. in oy. of all demands, 
and that releaſes ſhould be executed; and to ſhew that G. F. is 
liable as well as J. F. cited 1 Rall. Ab. 244. P. 18. (but Clive = 


\ 
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his reply ſaid, that in that caſe C. ſubmitted,) Yelv. 137. 147. 
Talbot and Godbolt ; and a releaſe to G. F. will diſcharge J. F. 
for releaſes are to be conſtrued ſecundùm ſuljectam materiam. 


| Lee C. ].—There ſeems to be no difference between this caſe 
and tliat in Carth. 412. but as the money was to be taken in full 
of all demands, the court doubted ; at firſt they ſeemed to think 
the award bad; /ed adjournatur, 
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Weld, Executor of Weld, Eſq. ver/us Nedham. B. R. 


LAINTIFF declared in debt upon a bond in the detinet only, 

which was right; defendant pleaded a ſham plea that he did 
not detain the debt, and concluded with an averment; plaintiff 
demurred, then the defendant ſtruck out the plea and demurrer, 
and gave the general iſſue non eff fafum ; and now Mr. Morton 
moved for leave for plaintiff to ſign his judgment, the firſt being 
a ſham plea, and this irregular. Mr. Poole thewed for cauſe that 
it was the ancient practice of the court, when there was ſpecial 
pleading, that defendant might ſtrike out the fame; and give'the 
general iſſue; and this was alſo ſaid by Mr. Benton (clerk of the 
papers), then in court, to be the ancient practice; but per tot. 
cur. this is irregular, and the plaintiff ſhall have his judgment, 
for the firſt was a ſham plea, and no ſpecial pleading ; and al- 
though defendant may ſtrike out ſpecial pleadings and give the 
general iſſue, yet that cannot be doue without leave. 


\ 


Rex ver/us Shuckburgh.” B. R. 


b Dun ANT being taken up by virtue of a warrant from the 
ſecretary of ſtate for publiſhing Ou England's Te Deum, a 
baſphemous libel, was now brought up by ha. cor. in order to be 
bailed, offered bail to enter into the common recognizance for 
his appearance from time to time to anſwer ſuch matters as 
ſhould be objected againſt him on behalf of the crown. Mr. 
Attorney-General inſiſted on bail for the defendant's good be- 
haviour alſo; the Lord Chief Juſtice ſaid it had often been taken 
both ways, and he intended to take the opinion of all the judges; 
ſo at preſent, defendant himſelf only entered into a recognizance 
for his appearance, and into a rule to put in bail for his good 
behaviour, if the judges, or the major part of them, ſhould be of 
opinion that he ought, | | 


Practice. 

A ſham plea 
not conſi · 
dered as a 
ſpecial plea. 


Note; De- 
f-ndant can- 
not waive ge- 
neral demut- 
rer, but he 
may a ſpecial 
demurrer. 
Mr. Mon- 
day's book, 


101. 


Bail for pub- 
liſhing libel. 
Note; The 
King v. 
Franklin; 

a like caſe in 
Trin. 5G.z. 
argued be- 
fore all the 


Judges as to. 


this matter 
of bail, but 
they ne vet 
gave any 
opinion. 
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Tyſon verſus Ironmonger, Eſq. B. R. 


An attor- ST: ANTON, an attorney's clerk, attending the court in perſon 
— _ upon a complaint againſt him for mal- practice, having in 
for al. his affidavit fully anſwered the matters charged upon him, the 
practice can · plaintiff's counſel thought he had not told the whole truth, and 
not be ex" propoſed to interrogate him ore tenus in court upon oath. But 
denus upon per curiam, you cannot examine a perſon accuſed upon oath ; 
cath. but aſk him what you pleaſe without oath: ſo Sir John Strange 


examined him without oath, and he exculpated himſelf, 


Sabin ver/us Long. B. R. 


'T Reſpaſs againſt three defendants, two of them pleaded, the 
other let judgment go by default: the jury on trial of the 
iſſue found for plaintiff damages 35s. ; afterwards plaintiff exe- 
cuted a writ of inquiry againſt the other defendant, and the jury 
aſſeſſed 2s. damages, and judgment was entered that plaintiff do 
recover againſt two defendants 35s. and againſt the other 25. 
Now Serjeant Haotle moved that the 25. damages might be ſtruck 
out, and that judgment might be entered againſt all three jointly 
for the 35s. Rule to ſhew cauſe. .N.' B. This being moved, 
after the term wherein the judgment was given, the court refuſed 
it ; and upon cauſe ſhewn by Mr. Robinſon, the court ſaid plaintiff 
might take judgment de melioribus damnis where ſeveral damages 
are given, or enter a remittitur : but taking damages for the 
whole makes the judgment bad in point of law; and we are of 
opinion it cannot be mended, for it is not a miſpriſion of the 
clerk, but founded upon the verdict. Vide fat. Car. 2. and 


Comyns 284, 5. ; 


Anonymous. B. R. 


Notice of Urox a motion to quaſh a mandamus; it was faid by the 
motion muſt court, you can never move to ſuperſede or quaſh any writ 


— whatever, without giving notice of motion. 

Gwynne ver/us Hooke, B. R. 
Whoever LENRTYT Dawes, being ſeiſed in fee of lands in com. Pembroke, 
will cake as £ died inteſtate, leaving three ſons, Griffith, Francis, and 


— Thomas : Thomas died without ifſue in the life of his brother 


32 Griffth : Griffith the eldeſt ſon entered and was ſeiſed in fee, 
mule. 
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a married Alice Pritchard his firſt wife, by whom he had iſſue 


one daughter only, Phebr, who married Griffith White, by whom 
ſhe had iſſue one daughter only, Elizabeth, who had four huſ- 
bands; 1ſt, Thomas Lord Lort; 2d, Lord Viſcount Bulbley ; 
za, Thomas Ferrers ; and the 4th, John Hooke the defeudant, 
who claims under a marriage-ſettlement made by his wife 
Elizabeth, the grand-daughter and heir general of Grifith Dawes. 
Griffith married Jane Bowen his ſecond wife, by whom he left 
no iſſue. | 


Francis Dawes, the ſecond ſon of Henry Daves, (the common 
anceſtor,) had iſſue two daughters, Zudith and Margaret: Ju- 
dith married Rowland Gwynne, by whom he had two daughters, 
Dorothy and Priſcilla, two of the plaintiffs; and Margaret mar- 
ried William Williams, by whom ſhe had E/izabeth the other 


plaintiff. 


In November 1693, Griffith Dawes being ſciſed in fee as afore- 
ſaid, made his will, and (int. al.) gave the premiſes in queſtion 
to his wife 2 during her life, and after her deceaſe to my 
grand-daughter the Lady Bu/kley during her natural life, and 
after her deceaſe to the right heirs male of me the ſaid Griſſith 
Dawes for ever ; and having ſo made his will, died in January 
1693. Jane his wife entered and enjoyed the lands till March 
1693, when ſhe died; then Lady Bu/kly entered and enjoyed 
the ſame; and on her marriage with Hale the defendant, in 
1729, made a ſettlement, under which he claims: Francis Dawes, 
the ſecond ſon of the common anceſtor, and only ſurviving bro- 
ther of the teſtator, died in the life of Lady Bullley, who alſo 
died without iſſue 8th of May 1736, and thereupon defendant 
Hooke then entered under the ſettlement, and is now poſſeſſed. 


The ſingle queſtion in this caſe is, What is the true mean- 


ing and conſtruction to be put upon theſe words of the will, 
to the right heirs male of me the ſaid Griffith Dawes for ever ? 


This was a caſe ſent by my Lord Hardwicke C. to the judges 


of B. R. for their opinion, and was ſolemnly argued twice, the 


firſt time Paſ. 16 Geo. 2. the ſecond. time in Mich. 17 Gee. 2. 


by Probyn and Hume for the plaintiffs, and Wilbraham and Ford 


for the defendants. 


31 


Probyn argued, that Francis Dawes, brother of the teſtator, co. Lit. q. l 


being ling at the time of the deviſe, might well take by the 
ſaid words, which are deſcriptive of the perſon, and they are 


Prec. in 
Canc. 477. 


words of purchaſe in ſee; that Lady Bulkley could not take by — and 
he that will take as heir male by purchaſe muſt not only be male but heir too. 1 Vent. Nog — 4 
aud Mitford. Eq. Caf Abr. Baker and Wall. Po!lex. 457. James and Richards, Eq. Ca. Abr. 


$ them; 


Deviſe, p. 5. 
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them; ſhe could not take a tail, becauſe ſhe ought in that caſe 

« to be both heir and male, which ſhe is not: ſhe cannot take a 
fee by will, becauſe ſhe is heir general; if ſhe takes at all, it 
muſt be by courſe of deſcent: in Trin. 8 Anne, C. B. 2 Vern. 
726. Where a deviſe to his heir male, although ntither heir of 
the body, nor heir at law, held good (/ N. B. vecruſe by 
other words in the will it appeared teſtator did not intend he 
ſhould be hindered from taking by his heir female). Peere Int. 
229. That heir male was a good deſcription at common law, 
Co. Lit. 27. a. The word male is not to be rejected; it denotes 
the brother where there is a daughter. 3 Rep. 40. 1 Lev. 172. 
1 Vent. 88. | | 


Cordon and FIWilbraham-fro def. —That the words are void for uncertainty, 
— n and nothing can paſs by this deviſe, no one can be heir male, 
9 Hl. 6. 23. but he who 1s alſo truly heir at law; and in the caſe of Counden 
S. C and Clarke, Hob. 31. it is expreſsly laid down, that when the 
limitation is made to heirs males or ſemales, he or ſhe that will 
Shelly'scaſz. take muſt have both words verified in him or her; that is, that 
H. 8. ſuch perſon muſt not only be heir, but alſo male or female, as 
3 the limitation happens to be. | 

Moore 136. Dy. 373. Co. Litt. 164. a. 24. b. Prec. in Canc. 54. Sterling and Etrick. 3 Salk. 
Ford and Lord Oſſulſton, Pal. 1708, - Rot'lo. 310. 2 Peere Wms Dawes and Ferrers. Prec. in 
Canc. 591. S. C. 442. and Vern. - 


Bro. tit. 


Pollex. 457. Mich. 17 Geo. 2. Hume pro quer. — That the intention of the 

ö wat teſtator is the beſt rule for conſtruction of wills, 3 Rep. 20. 

9 an. Boraſlon's cafe : he made two queitions ; ½, Whether Francis 

— and took any eſtate? and, if he took any, 20%, What that eſtate was? 
urdant. 

Prec. in Canc. 465. 


Beaumont And as to the ½, The words right heirs male are a plain de- 
and Long in ſcription of a perſon then in being, whom teſtator muſt mean by 
Dom. Pro- 5 . , 

cm; that deſcription, and could be none but his brother Francis, who 
Mich. 1913. was then in being; 2d!y, He is entitled to a fee, for in a will the 


Abr. Caf. in words for ever no doubt carry a fee-limple. 
Eq. 214. 
Vade opinion ten judges. 


Ford pro def. —I agree with Mr. Hume as to the general rule 
for the conſtruction of wills as to the teſtator's intention; but 
muſt beg leave to add that ſuch conſtruction muſt be conſiſtent 
with the rules of law. He that will take as heir male by pur- 
chaſe, muſt be both heir and male; this is a general rule, and I 
think there be but two cafes where it can be departed from; the 
1/2, Where by the limitation to heir male there is ſomebody par- 
ticularly pointed out; 2d), Or words to exclude the right heir; 
that a limitation to heirs male does not extend to collaterals, is 
laid down in Coundall and Clarke, If theſe words to the 2 

ers 


N 
5 
ul 


M1cHAELMAs TERM, 17 Geo. Il. 1743. 33 


heirs male of me, &c. were in a deed they would create a tail, as 
in Beresford's caſe *, I think if Lady Bulkley had bad a fon at * The wores 
the laſt moment of her life, ſuch, child might have taken by way \ fo _—_ 
of contingent remainder; and if Francis the brother any of Chat 
eſtate at all, it muſt be a tail: in a deed, a limitation to one and body. 

his heirs males for ever would be a fee-ſimple, becauſe uncertain 

of whoſe body ſuch heirs ſhall be meant; but in a will it is a 

tail, becauſe the intention of the deviſor, and the court will 

ſupply the word body; and ſo held in Ford and Lord Con. 

Francis is dead without iſſue, ſo the eſtate deſcended to Lady 

Bulkley under whom defendant claims. 


Hume=—It is ſaid that a ſon of Lady Bulkl:y might have taken 

as heir male by the words: but I deny that, for Lord Coke ſays, 

he who will take as heir male muſt convey his deſcent through 

all males, ſo that a ſon of a daughter cannot take. wt 
Adjournatur. | 


Frampton ver/us Coulſon. B. R. 


1* caſe upon a promiſſory note payable four months after date; 


judgment in C. B. by nil dicit; error brought, and upon com- A requeſt 

mon errors aſſigned, objected by Mr. Cay for plaintiff in error, din the 
that it is Jaid in the declaration, that the requeſt to pay the 1e gay the 
money on the note was upon the ſame day and year the note is debt before 
dated, which is four months before it became due; but anſwered it is due js 
by Mr. Poole pro def. in error, that there is no occaſion to lay any vide 
requeſt at all; and ſo it was adjudged per tat. cur., for the bring- 1 Saund. 33. 
ing the action is a requeſt in law, and it appears that the action when ik 
was not brought till above a year after the note was due; but if % a- 
it had been neceſſary to have laid a requeſt, it appears in the queſt. 
concluſion of the declaration, that the plaintiff in error was often 


afterwards requeſted, which would be ſufficient. 


Newcomb verſus Green. B. R. 


CTION of covenant upon a deed. Breach aſſigned for non- 
payment of 274/. 4s. 11d. Defendant pleaded non gt Poſtea 

factum; a verdict was given for the plaintiff, and the ſaid ſum 2 by 
in damages, but by miſtake the affociate had only marked on the A 
foftea 1 5. damages: and now Mr. Huſſey moved to amend the 2 Sta 1197. 
poſtea > the minutes of Judge Burnett, who tried the cauſe (upon .5- © 
the authority of Cro. Car. 338. Elliot v. Skypp, and Bold's caſe 
in Salt.) the judge having taken it down right. It was objected Salk. 53. 
by Mr. Clive, who ſhewed cauſe, that this was making a new 

Vo. I, D verdict 
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verdict for the jury; he alſo cited a caſe, Paſ. 11 or 12 Geo. 2. 
Ray and Lifter, in debt on three ſeveral judgments, and damages 
laid in the declaration to 10/.; the jury gave 3o/., and judg- 


ment being entered for that ſum, error was brought, and it was 
moved to amend the damages to 10 l., but the court refuſed it: 


it was afterwards moved to remit 20/., but that alſo refuſed ; 


but per tot. cur. — As to the caſe at bar, this is not altering the 
verdict, but rectifying a miſtake of the clerk, and we will give 
more credit to the judge who tried the cauſe, than to the clerk ; 
and ordered the poſtea to be amended. , | 


Note; Chapple J. cited Fry v. , coram Lord Raymond; 
action for words; evidence given upon one ſet that were action- 
able, and by miſtake a verdict being taken on a ſet not action- 
able, and great damages, the po/ea was altered by the judge's 
Notes. | - a 


| Finney verſus Finney. In Chancery, 15 Nov. 1743. 


+ Parol evi- 
dence to 
prove a bond 
was given in 
lieu of dower 
refuſed. 


Q. Vizard 
and Long, 
Mich. 5G.2. 
Lawrence 
and Law- 
rence, coram 
Lord Som- 
mers, 1718. 


Mortgagee 
for lives 
cannot com- 
pel mort- 
gagor to fi l 
them up as 
they drop, 


THE plaintiff's bill was brought for dower, and to have a 

ſatisfied term which was ſet up againſt her at law removed 
out of her way; defendant by his anſwer ſet up a bond by the 
huſband before marriage, conditioned to pay 409 /. to the plain- 
tiff's uſe in caſe ſhe ſurvived him, and ſuggeſted by his anſwer, 
that zhat bond was agreed to be in lieu of dower; and he 
brought his croſs bill upon that ſuggeſtion, praying an injunction 
againſt her proceeding at law, in dower. N. B. The condition 
of the bond did not expreſs it to be in lieu or ſatisfaction of 
dower, neither was there any written evidence to that purpoſe ; 
the defendant in the original bill offered to read parol proof of 
the plaintzff's having often acknowledged that the bond was given 
in lieu of dower. But per Lord Hardwicke, ſuch proof cannot 
be read; ſo decreed plaintiff her dower. 


Lucan ver/us Mertins. In Chancery. 
[DECLARED per Lord Hardwicke C. that a mortgagee of 


an eſtate for one, two, or three lives, cannot compel the 
mortgagor to fill them up as they fall in, but he may do it him- 
ſelf, and add to the mortgage money, and be allowed it when his 
mortgage is paid off, | 9% 


but may do it himſelf, and add the expence to the mortgage money. 


= 
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Rex verſus Howlett. B. R. 


R. Poole moved to diſcharge two rules for certiorar”s to re- 
move two orders of baſtardy, application not having been 

made to the court for the ſaid rules within fix calendar months, as 
directed by fat. 13 Geo. 2. The motion was granted per tot. cur, 


Nete ; One of the orders of baſtardy was made before the ſaid 
ſtatute, ſo it was objected by Mr. Floyd that it was not within it; 
but per cur., the words had or made in the ſtatute have a retroſpect. 


Anonymous. 


L Robinſon moved that the defendant in error might have 
| leave to tranſcribe the record, (the plaintiff in error not 
having done it,) in order to non prof, the writ of error, and to have 
the benefit of the recognizance entered into by the bail upon the 
writ of error; but per cur. Chapple, Wright, and Denniſon, abſente 
Le C. J., it never was done, | 


Wynne ver/us Wynne, B. R. 


ERROR brought to reverſe a common recovery with double Pot. 


voucher of lands in com. Salop, wherein Sir Watkin Williams 
Wynne Bart. was demandant, Walliam Thomas tenant, James 
Apperley and Alathea his wife, firſt (and jointly vouched) vouchees, 
who vouched the common vouchee. By the record it appears 
that the writ of entry /ur diſſeiſin in le paſt was returnable quinden. 
Paſ. 13 Geo. 2. to which the tenant appeared in perſon, and 
vouched the ſaid James Apperley and Alathea his wife, whereupon 
a Writ of ſummons ad warrantizandum is awarded, returnable in 
Craſtino Aſcenſionis Domini, (which was on the-16th of May,) ad 
quem diem ven. tam pred. le demandant in propria perſona ſua quam 
pred. le ten. per attorn. ſuum et pred. J. A. & A. ux. ejus per 
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Rule for 
certiorari to 
remove or- 
der of baſ- 
tardy diſ- 
charged be- 
cauſe not 
applied for 
in ſix 


The defend. 


ant in error 
cannot tran- 
ſcribe the 
record, 


TRIES 
na recov 
dies — 
the return of 
the writ of a 
ſummons ad 
warranti- 
zandum. 


Fofiaam Hodſon attorn. ſuum ſimiliter ven., and enter into warranty, | 


and vouch over the common vouchee, who appears and pleads 
gued pred. Hugo non diſſeifcvit prefat. Watkin de le lands prout per 
bre. & narr. pred. ſuperius ſupponitur & de hoc ponit fe ſuper pa- 
triam ; he then imparls and makes default, aud thereupon judg- 
ment is given and a common recovery had, and a writ of ſeiſin 
awarded, and the ſheriff returns he has delivered ſeiſin. 


"DS The 
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2 Lev. 127. 


Comber, 57. 


71. 

3 Salk. 168. 
Piggott 169. 
Co. Litt. 52. 
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The error aſſigned is, that Alathea died before the giving judg- 
ment in the ſaid recovery, and for this the plaintiff in error prays 
the recovery may be reverſed ; iſſue joined that Alathea did not 
die before the giving the ſaid judgment, which was tried at the 
ſummer aſſizes at Salep 1741, and a ſpecial verdict taken, which 
finds the recovery as before ſtated with the mittimus and tranſcript 
of the dedimus poteflatem to take the warrant of attorney of the 
vouchees, and that Alathea died the roth of May 1740, (which 
is fix days before the return of the writ of ſummons, ) but whether 
ſhe died before judgment or not, the jurors do not know, and ſo 
conclude in the uſual form, leaving hat to the judgment of the 
court, 


Skinner the King's ancient Serjeant for the plaintiff in error. 


It appears by the record that the ſummons was returnable the 
16th of May, and therefore judgment (as I contend) could not 


be given before that day; ſo the 


iſt Queſtion will be, Whether the death of Alathea, found 
to be the 1oth of May, will not vitiate and make the 
judgment erroneous ? | 


2dly, What eſfect this finding of the jury ſhall have, and 
whether the court may not ſay that ſhe did not die before 


judgment, and whether it can be made good by relation 
to the 1/7 day of the term? ; 


I admit, my Lord Cole ſays, that records import abſolute truth; 
the reaſon is, that there may be an end of controverſies: I admit 
alſo that common recoveries are generally to be favoured, but at 
the ſame time muſt inſiſt, that the forms of proceedings there- 


upon ought to be ſtrictly kept up and adhered to; and although 


the term is to be conſidered but as one day for the furtherance of 
Juſtice, yet that rule is to be conſidered with many reſtrictions. 


I. Whether the death of Alathea "XI" to be on the roth of 


| May, does not make the judgment erroneous ? Suppoſe ſhe had 


not prayed a dedimus poteſſatem, and had died before day given, 
there could not have been any further proceedings ; but that it is 
erroneous, the caſe of Sir Thomas Gower, 2 Vent. go. is exactly 
in point; and it is every day's experience upon motions to enter 
Judgment on old warrants of attorney, the court requires an aſſi- 
davit that the defendant is living; the conuſor in a fine is not in 
court until the return of the writ of covenant, Roe and Evelyn, 
2 Sid. 54+ 92. and to proceed upon a fine, the conuſor being dead 
before the return, is like building without a foundation; if 
13 vouchee 
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vouchee dies before execution, I own, according to Shelly's cafe, 
fo. 108, a. writ of ſeiſin may iſſue. It was objected in the for- 
mer argument, that the error aſſigned was averring againſt the 
record; but I inſiſt that this is a matter collateral, and being fo, 
may be aſſigned for error. | 


1734+ Da Cofta v. 
20. Dyer, 89. Cro, El. 468. Cro. Jac. 11. Yelv. 33. 4 Rep. 71. Hind's 


2dly, Whether this judgment, by relation, ſhall be ſaid to be 
given the firſt day of aer term? 


It is ſaid the whole term is only one legal day; but that is a 


ſiction, and in fitione juris ſemper eft equitas, ut res magis valeat 
quam pareat, 4 Rep. Styles 14. The very continuances in the 
recovery take away all preſumption that the judgment was the 
firſt day of the term, for to ſay ſo would be to contradict the 
record; and Lit. ſays, the law is proved by the pleadings. 1 Inf. 
115. Therefore as Alathea died the toth of May, before the 
return of the writ of ſummons, and, conſequently before-judg- 
ment, and as that judgment (l humbly contend) cannot be made 
good by relation, I pray the recovery - may be reverſed. 


4 
Draper Serjeant pro def. in error I admit that the death of the 


vouchee is a countermand of the warrant of attorney, but muſt 


add this queſtion, Can it be aſſigned for error on record ? 


There have been many caſes cited to ſne that the death of the 
vouchee before judgment may be aſſigned for error; but none of 
them come up to the caſe at bar. I will ſhew how they differ 
from it. In Bro. Error, 92. 165. it is laid down, if death be 
aſſigned for error, the defendant muſt not plead in nullo g erra- 
tum, mes dait reſponder ſeveralment car ces eft triable per pais. 
Caſes of death between nf: privs and day in bank; 2 3 241. 
a caſe relied on by the other fide; 8. C. in 1 Roll. Rep. 5 1. 
1 Roll, Abr. cannot govern this caſe becauſe given by ſtatute; 
and therefore cannot operate at common law. And 1 Roll: 
Abr. 768. and 1 Rell. Rep. 14. Cre. Fac. 356. Cro. El. 20% 
all theſe were upon motions to ſtay proceedings, and in one 
of them it appears the court could not ſtay the proceedings: 
the other caſes are where it has been to ſtay the judgment, 
as 1 Lez. 187. 1 Sid. 1 Mod. 36. 8. C. 2 Bulft. 262. Sid. 
131. moved but not determined. Sid. 93. 1 Med. 5. Caſes 
on warrants of attorney to enter judgment, 1 Vent. 310. 
1 Salk, 87. Such judgments are good when entered after 
the party is dead; Ray. 18. Andrew and Sewell, Farreſ. 2. 


Fuller and Focelyn ; if death of the party could be aſſigned 
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1 Roll. Rep. 


308. 
Rep. 30. 
tat. 8 K 9 


W. 3. C. 11. 
1 Salk. 8. 


p.a 1. Mich. 


„Stat. 17 C. 2. cap. 8. made perpetual by 1 Jac. 2+ Co WY 20 H. 7. 19 


ment, 86. and tit. Relation, 35. Plowd, Com. 79+ 


I Roll. Abr. 
463. 
Cr0,- 123. 
S. C. | 
28 Aſſiſ. 

Pp. 17s i 
I Bulſ. 5 * 
1 Sid. 238. 
131. 143 · 
Litt. 315. 
Dy. 246. 

3 Mod. 140. 
Farreſley, 
Dr. Wood- 
ward", cafe. 


for error, what occaſion to apply to the court? It is very remark» | 


able that in all the books there cannot be found one inſtance 
wherever the death of the plaintiff or defendant hath been aſ- 
ſigned for error, and the judgment thereupon reverſed for that 

D 3 error: 


* a 


315. of the parties appeared on ſuch a day, the death of ſuch party 


| Daly 17- a bond, nin eff factum was pleaded: Webb, one of the defend- 


\ 
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Litt. Rep, error: where it appears by the record (as in this caſe) that any 


* before that day cannot be aſſigned for error, becauſe contrary to 
Poph. 132. the record. In the caſe of Plummer and Webb & al. in debt on 


ants, died before nf prive : error was brought; and it was held 
Dy. 10. by this court, that the death of the ſaid defendant before n privs 
x Roll. Abr. was not aſſignable for error. Lord Raym. 1414. another caſe 
255. like this, it appears by the record that Alathea was living, or ſhe 


ro. El. 66 5. could not have appeared by her attorney; and there can be no 
468. inconveniency in making this record good, for the recovery was 
— ne actually paſſed at bar before the death of Alathea. 


21. 
Cro. Car. 53. Sir T. Jones, 187. 50 Fd. 3 7. Jenk. 179. 28 Aſſiſ. 17. Roll. Abr. 78 3. 
pl. 15, 16, 17. 19 Aſſiſ. p. 8. Bro. Erior, 117. Vide Danvers. Cxo. El. 739. 1 Roll. 
Rep. 301. Dy. 201. Skin. 39. Raym 463. 2 Show. 173. 3 Mod. 249. 


If the aſſignment of error in this caſe be contrary to the/re- 
cord, the finding of the jury is alſo contrary to it, and therefore 
void, according to 11 H. 6. 42; for the record ſays, that all the 
parties appeared in Cro. Aſcenſion. Domini. 


1Bulft.x6z, The nature of this judgment of departure in contempt of the 
SK 213. court: it ſuppoſes that the common vouchee aſked leave to go 
1 Roll. Abr. out of court: upon this imparlance he leaves the reſt of the par- 
883. l. 4. ties in court: the demandant might go out for a minute and re- 
— turn again into court; and when he came he might aſk, where 
. is the vouchee that I may demand againſt him; who being gone 
2 Lev. i127. out upon a general imparlance et nemy al jour prefix, car la ſur 
<a 537+ fon default judgment final ſerra done quia receſſit in contemptum cur., 
: Salk. 168. car ſur general imparlance le common vouchee ad impris ſur luy deſtre 
Cro.El. 48. touts foits priſt a defender ſon droit, ſet autrement eft ſur imparlance 

OD pris al jour certain, lou petit cape tantum duit aver eftre agardr. 


Yelv. 211. 


Whether this judgment appears by the verdict to be erro- 
neous ? the ſumtnons is awarded to be returnable in Cro. A/c. ; 
then the record goes on and ſays, at which day came the de- 
mandant and tenant; and the vouchees being ſummoned, like- 
wiſe came and vouched over: now if the word before had been 
put inſtead of at, this had been a good recovery without doubt, 
for the vouchee might not be ſummoned, and yet might appear 
well enough by law: the vouchee might be ſtanding near the 
court and hear what was tranſacting there between the demand- 
ant and tenant, and might hear himſelf vouched and a ſummons 
awarded, and therenpon might ſpeak to an attorney. then in 
court, Sir, do you take care of this cauſe for me, and appear for me 


now, 


Whether therefore Alathea might not appear before the ſum- 
mons ? and if ſo, whether ſhe did or not? The time of appear- 
| ance 


MicuAFLMAs TERM, 17 Geo. II. 1743. 39 


ance is not triable by the country ſet per record coram les juſtices, 

2 Roll. Abr. 574. p. 1. And nothing is more common than to 

file warrants of attorney 12 months aſter the judgment; and the 

time when filed is not aſſignable for error: and in Hil. term, M 

4 Geo. 2. Manning and Brook in B. R. ſo held, it was an action . Brooks 
on the caſe; interlocutory judgment was of Eafter term, fins 
judgment of Trinity term, warrants for both parties were re: 
turned as filed of Trinity term; objected, that the defendant was 2 Bulf. r:4, 
out of court upon the interlocutory judgment, and therefore the 42 — 
warrants ought to have been of Eaſter term; but held, that by © 3. ny py 
the common law warrants of attorney may be filed after judg- 

ment, and ſo the judgment was affirmed. The power to make 

attornies out of court is given by ſtatute ; and the common law 

was, that attornies ſhould be appointed in court actually preſent, 

The fat. of Carliſle, 15 Ed. 2. firſt gave the ded. pot. to take 

warrants of attorney out of court; but that ſtatute is only di- 1 Lev. 130, 
rectory, and at the diſcretion of the court, Ray, 70, 1.3 and ac- martin. 
cording to 1 Lev. 130. the vouchee might come in before the p;;;.Vouch. 
ſummons and make an attorney; and in Sid. 213. it is ſaid, the er, 197. 
vouchee may come in by himſelf or attorney, though there be no 

proceſs; and the appearance is not to the writ of ſummons, but 

to the ſuit. The ded. pot. and warrant of attorney give no power 

to appear on the Morrow of the Aſcenſion, but only ad lucrand. 

vel perdend. in placito terre. In a common ſuit defendant may 

appear before the return of the capias, and then the capras is out 

of the caſe, for the appearance is to the ſuit, and not to the ca- 

pias and notwithſtanding this the judgment is of the firſt day of 

the term. If therefore the vouchees might legally appear before 

the ſummons, and they could not appear at the day (in Cro. A/c.), 

what muſt be the import of this warrant of attorney ; ſurely it 

mult be, that they did appear before, and the plaintiff in error 

cannot aver againſt it. 


The judgment in this recovery ſhall have relation to the firſt Kelw. 166, 
day of the term. The general intendment of the law is, that don oaths 
every judgment has relation to the firſt day of the term: the 1 of 
reaſon is; becauſe the court cannot determine every ſuitor's caſe 210. 
in one day, and term and vacation are as one day, and judgment — Care 
ſhall have relation to the firſt day, unleſs there be a memorandum hey 92. 
entered on the roll to the contrary. If a writ be brought againſt Hutt. 95. 
two executors, and abate by the death of one, and plaintiff ſues 11 
out a new original by journeys accounts, all the proceedings relate Co. Liu. 
to the teſte of the firſt original ſo as to bind the aſſets, In Smith 102. 3. b. 
and Raydon, Mich. 12 Ges. 1. B. R. the court ordered a ſpecial $8 19+ 
memorandum to be made, in order to give the party leave to cafe, 
plead a tender. Re: | 

As to continuances there are ſeveral diſtinctions: 


1. Between the commencement of the ſuit and the conti- 


nuance of it. 
D4 2. Be- 
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2. Between the continuance of proceſs and of the plea. 


Spelman 3. Between the continuance of plea from term to term, and 
95 i, from one return to another, this court has no juriſdiction: till 
2142. 742. filing the bill the proceſs is only collateral, I know of no in- 
— ſtance of the continuance of a plea from one return to another 


Sta h e in the ſame term, In the caſe of Martyn and Wyvubourn, Hil. 
and Mullins, 8 Geo- 1. action on S. S. contract and demurrer joined in Mich. 
Priceand 8 Geo. upon the iſt day of Hilary term, defendant pleaded puis 
Kendricks darrein continuance, that the contract was not regiſtered, which 
Rep. by the act of parliament was to be regiſtered on or before the iſt 
| of November: the plea was, that after the laſt day of Mich. term, 
and before the firſt of Hu. following, plaintiff entered conti- 

nuances in Mich. term from day to day, ſo that this plea was not 

after the laſt continuance : . the court being moved to ſtrike out 

theſe continuances, declared them to be contrary to law, and 

parties are not to be haraſſed from day to day, but continuances 

muſt be from term to term. In Paſ. 15 Gee. 2. B. R. elegit, or 

ſci. fa. againſt tertenants, judgment recovered on ſuch a day, 

which was in the middle of Ea/ter term: tertenants craved oyer ; 

and on demurrer it was held good, and judgment for plaintiff, 

though it was objected it was not the ſame judgment, becauſe in 

vi Rep. 5,6. the middle of the term, If no continuance at all be entered 
— from one term to another; yet if the parties appear, the plea is 
by continued, as in Dobſon and Dabſan, B. R., upon error in dower 
upon a judgment by default, there was entered on the record 


| Kelw, 56,b. ſummon, Sc. it did not appear whether there was any conti- 


3 Lev. 191. nuance, ſo objected, that for that cauſe it was error. But 
2Vern. 551. 


1 P. Wms. anſwered per cur. that there needs no ſuch entry, for the appear- 
97- 41. 90. ance of the parties at the day was a continuance in law. If the 


— 161. continuance of the day be immaterial, as appears by Kelrwu. it is, 


what then ſays the fat. 23 Eliz. No recovery ſhall be, Sc. 


What is this but a miſtake of the clerk in writing at inſtead of 
before ? | 


It is objected that rules of court divide the term: rules are not 


records, only remembrances, not entered on the rolls of the 
court, 


Skinner's reply—lt is agreed common recoveries are favoured ; 
that the death of a party is a countermand of the power of at- 
torney; but it is objected ſuch countermand cannot be aſſigned 
for error. My brother calls for a caſe : Trevilcock and Harvey, 
Trin. 5 Geo. 2. B. R. rot. 556. is in point againſt him; here is 
the record in my hand: my brother Belfield acquainted me he was 
for the defendant in error, fo it did not paſs ſub filentio, for old Mr. 

_—_— Agar was on the other ſide. Alathea could not appear before 
Pa. 32 Fl. the ſummons, 1 Lern. 86.; and the jury have found ſhe died 
Pat. 12 Jac. 19th of May, ſo ſhe could not appear: my brother objected that 
. I Caſe is not law. It was the clear opinion of all the judges, and 
n 92. | | alſo 
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f the prothonotary. But, ſays my brother, the appearance 

uy = to # = * to the ſuit. If ſhe had appeared in 

rſon herſelf, I own that would have determined the authority 

of the attorney, but ſhe did not. The very entry of continuances 

deſtroys the relation to the firſt day of term; and if the party 

could not appear till the return of the ſummons, then the word 
at is right. Wynne and Wynne. Adjournatur, Poſt, 42. 


Anonymous, 


M R. Benne moved to diſcharge a rule for changing the venue Venue en- 
from Londen to Kent, the action being upon a promiſſory e; 
note; but refuſed per cur., although he cited ſeveral caſes in the „len on 2 


Common Pleas where it had been done, and bid him ſearch pre- noteof band, 
cedents in this court. | 


Rex verſus Watſon & al. 


AN information was granted againſt the defendants for pro- Information 
curing one Vine a ſoldier, who had a ſettlement in the pariſh aft over. 
of Brill, to marry a poor woman who was an idiot and charge- 4. 
able to the pariſh of Dorton, by giving Yine ten pounds and a fat dier tomarry 
hog for marrying her, whereby ſhit and her child became charge. * poor wo- 
able to Brill. Per Lee C. J. Wright, and Denniſon, abſente — 
Chapple. Note: Pilſworth who moved it, ſaid he remembered a parich. 
like caſe which himſelf moved in Hi. 1735, and there the court 

granted an information. Rex v. Watſon and Perrot, overſeers of 


the poor of the pariſh of Dorton, in com. Bucks. 


Graham ver/us Benton. B. R. 


UDGMENT was recovered againſt defendant a bankrupt in Bankrupt 
the Palace Court for a debt owing before the bankruptcy, and \8*tting his 
defendant not being able to obtain his certificate before the ſaid — 
judgment, had no opportunity of pleading it; therefore to gain ment ſhall be 
time and ſuſpend execution, defendant brought error in the 4iſcharged 
King's Bench, and judgment was thereon affirmed ; whereupon  909n- 
he rendered himſelf in cu/fod. mar., and now having obtained his 


certificate, moved per Mr. Benne that he might be diſcharged 


upon the fat. E 2. /. 13. which was read. Cauſe ſhewn 
by Fleyd and Stracey; but per tot. cur. —Defendant is diſcharged 
by the ſtatute two ways, either by pleading his certificate if in 
time, or by applying to a judge (after his certificate obtained) 
after 8 Though coſts have been incurred after the stat. H. -, 
bankruptcy, yet thoſe and the debt are conſidered only as one #3 to coits, 


debt, and A could not be prevented but by bringing 
_ error, | A Is 


( 42 ) 
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Wynne verſus Wynne. B. R. 


22 C. J. delivered the unanimous opinion of the court, and 
made three points in this caſe ; 


Ante. 1, Whether the death of Alathea, one of the vouchees before 
Poſt. judgment, be error ? e 
Vouchtee - 2d, Suppoſing it be error, yet whether by conſtruction of law 


—— 2 this judgment ſhall not have relation to the firſt day of the term, 


the writ of and whether the court will not intend the appearance of the 


ſummons, vouchee gratis, and have no regard to the day given on the re- 


the recovery turn of the ſummons ? 
15 ErYronecus. N 
3d, Whether the plaintiff in error be not eſtopped to aſſign 
the death of the vouchee to be on the 1oth of May before judg- 
ment, when it appears upon the face of the record that ſhe ap» 
peared by attorney at the return of the ſummons, viz, 16th of 
May? 1 
And we are all clearly of opinion with the plaintiff in error 
in this caſe, that the death of the vouchee before judgment is 
error: and, 2dly, that the judgment cannot be made good by 
relation to the era day of the term: and, 3dly, that the death 
of the vouchee is a collateral matter, and not contrary to the re- 


cord, and therefore the plaintiff is not eſtopped to aſſign it ſor 
error. | 


As to the firſt point, vide F. N. B. printed 1718, fo. 45. let- 

ter B. 2 Inf. 240. And that the vouchee is conſidered as tenant, 

' wide Bro. tit. Error, 51. 131. B. 491. Co. Lit. 265. Hob. 225. 
It was ſaid by defendant's counſel at the bar, that this was not 
aſſignable for error, and for that purpoſe were cited 18 Ed. 3. 
36. 38. 2 I. 245. But that the death of the vouchee does 
not abate the writ, vide Jenkins 179. Theol. Digeſt, lib. 12. c. 3. 

2 Roll. Abr. 764. Pp. 2. 20 H. 75. fo. 10. That a remainder- 

| man 


| 
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man may, as in this cafe, bring error to reverſe a common re- 
covery, Cro. El. 739. Holland and Danſey, Godbolt 379. 
21 H. 6. 29. 2 Jen. 182. 


2dly, We are all of opinicn we muſt give judgment according 
to what appears to us upon the face of the record : now it appears 
there was a writ of ſummons, and that all that was done by 
Alathea the vouchee was done by her attorney, and where there 
is a ſummons, the conſtant uſage and rule of law is for the 
vouchee to appear by attorney. 1 Leo. 86. 291. The appear- 
ance therefore by the vouchee, as ſtated on the record, is right, 
as it ought to be by law; it would therefore be = ſtrange for 
the court to ſuppoſe any other appearance when this is ſtrictly 
right according to law, which is upon day given, viz. the return 


43 
pte 
16g. 


of the ſummons, at which day we are clear of opinion this judg- 


ment was given by the C. B. upon this record. When 2 vouchee 

appears in perſon at the return of the writ of entry, then the 
judgment is upon the return- day of the writ of entry: but the 
writ of ſummons in the caſe at bar is the firſt proceſs as to the 
vouchee. As to what has been ſaid about relation and continu- 
ances, it is all out of the caſe, | 


3dly, It has been urged that the death of the.vouchee is con- 


trary to the record, and therefore the plaintiff is eſtopped to 
aſſign it for error; and for that purpoſe has been cited 10 H. 7. 
21. Roll. Abr. 86. 11 H. 6. 42. 50 Ed. 3. 7. Cro. Fac. 11. 
Yelv. 33. The rule of eſtoppels is (to be ſure) that a man ſhall 
never, be received to allege any thing for error that is contrary 
to the record, but we are all clear that in this caſe the death of 
the vouchee is not contrary to, but a matter collateral to the re- 
cord, and properly aſſigned and triable per pais, 4 Co. 7.; for all 
that the record ſays is, that the vouchee came by her attorney; 
it does not ſay any thing of her actual exiſtence at that time, but 


LS 


puts a matter in iſſue properly triable by the country. If an in- Shelly'scaſe, 


fant vouchee appear in perſon, infancy muſt be tried by inſpec- 
tion only, and during his nonage he may have error to reverſe 
the recovery. Appearance in perſon and by attorney are very 
different. Vide 1 Sid. 322. 392. 4 Rep. 71. 1 Lev. 80. 
1 Sid. 93. Ray. 59. And Chief Juſtice concluded with a ſay- 
ing of Popham, fo. 23. that groſs abſurdities ought not to be 
admitted in recoveries; and was going to pronounce judgment 
of reverſal; but, upon the motion of Sir John Strange, judg- 
ment was reſpited tiil application ſhould be made to C. B. to 
try to make the recovery right, by ſome alteration, Q, What 
alteration ? 


Comb. 67. 
Hil. 7 W. 3. 
Walker and 
Stockow, 

2 Ld Raym. 
1415. this 
laſt caſe does 
not contra- 
dict what 
C. J. (a; s. 
2 Bulſ. 6 
Pos. 243. 
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Bradley ver/us Wyndham, Sheriff of Hampſhire. 


A firſt fieri ACTION for a falſe return of a ſſeri facias. Defendant 
facias exe- pleaded Not guilty, and at the trial the plaintiff proved her 
— judgment and eri facias, and nulla bona thereupon returned, 
24 fierifacias It was alſo proved, that one Miteball was made ſpecial bailiff, 
at aqua *f and that the warrant upon the . fa. was directed to him, Rich- 
cuded after. ard Harriſon and another; that one Swanton the plaintiff's attor- 
wards ſhall ney was preſent at the time of executing it, and ordered White- 
— — be hall to uſe the defendant Crop in that action kindly, and not to 
Pithemat. take any of his houſchold goods, for that Crop's landlord, one 
ter was pro- Earl, would ſoon be in the country and pay the debt: ſo Har- 
perly left to riſon the bailiff rode round the farm and grounds, and ſaid, “ I 
* &« ſeize all this corn and cattle,” (and took ſome account thereof, ) 
for the uſe of the plaintiff, This Heri facias was teſted the 11th. 

of May, and executed the 14th of the ſame month, 1742, in the 


manner mentioned. 


Afterwards on the 2oth of May 1742, Earl, Crop's landlord, 

to whom he was alſo indebted upon a judgment, ſued out a 

fieri facias thereupon, and the ſheriff's bailiffs not being in poſ- 
ſeſſion of Crop's goods, nor having left any body for them, as 

was proved, Earl got his execution executed; and there was no 

proof that Earl promiſed to pay the plaintiff, It was left to the 

Jury upon this evidence, whether the execution that firſt came 
into Crop's houſe was intended to be, or was really executed; 

and the jury thought it was not, and gave a verdict for the 

ſheriff, Mr. Henley now moved to ſet aſide the verdict ; but per 

totam curiam, the Judge (Burnett) very rightly left the matter 

to the jury, and there is not the leaſt foundation for a new trial, 

for the jury have determined the firſt execution fraudulent, 
1 Salk. 320. Carth, 419. S. C. 5 Mod. 375. I Ld. Raym. 25 1. 


Barker verſus Dixon. B. R. 


A cuſtom QFECIAL action upon the caſe, that whereas the plaintifF is 
forone com: O ſeiſed of the rectory impropriate of A., and has a right of 
moner to in- . . * +» : 

cloſe againſt COMMON 1N a certain field containing 110,000 acres, and that the 
another is defendant incloſed part of that field, whereby the plaintiff could 
* not enjoy hls common in ſo ample and beneficial a mariner as he 


before had enjoyed the ſame, to the plaintiff's damage, 


The 
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The defendant pleaded two pleas, firſt, the general iſſue Not where eve 


' guilty, ſecondly, a ſpecial juſtification in bar that he was poſ- 

{fed of certain land in the ſaid common field, and that it had 
been a cuſtom time out of mind, ſor all thoſe who had any lands in 
the ſaid field to incloſe as much thereof ad /ibitum as they pleaſed, 
and that the defendant, by virtue of his poſſeſſion and of the 
cuſtom incloſed ; the plaintiff replies and traverſes the cuſtom 
to incloſe, and thereupon iſſue 1s joined. 


This cauſe was tried at Hertford ſummer aſlizes 1742, before 
Baron Reynolds, who reported that the defendant upon the Not 
guilty put the plaintiff upon proving his declaration, which he 
did very ſatisfactorily, and then the defendant. proved his plea 
in bar as fully, and thereupon the jury found a verdict for the 


defendant generally, | ; 


And now it was moved for a new trial; 1/, becauſe the 
plaintiff ought to have had a verdict upon the iſſue of Not 


ral pleas go 
each to the 
whole, ifany 
of them be 
found for the 
defendant he 
ſhall have a 
general ver- 
dict. 


guilty; and 2dly, that this is a bad cuſtom. But it was reſolved 


per totam curiam, if there are ſeveral pleas pleaded, each of which 

oes to the whole declaration, and any one of them be proved, 
which abſolutely deſtroys the plaintiff's action, a general verdict 
for the defendant, as in the preſent caſe, is very right, 


And 2dly, per totam curiam, this is a very good cuſtom, and 


is in the nature of ſhack, and the freeholders under ſuch a cuſ- 
tom as this may well incloſe one againſt another; and this is 


exactly like Sir Miles Corbet's caſe. 7 Rep. 5. 


It was alſo ſaid by Lee C. J. and Denniſon J., and not denied 
by the other two judges, that in an action upon the caſe, as this 
is, this cuſtom might have been given in evidence upon the ge- 
neral iſſue, for it proves the defendant not guilty of the gravamen 
laid in the plaintiff's declaration, and a defendant in an action 
on the caſe may give in evidence any matter that deſtroys the 
plaintiff's action; but that in an action of treſpaſs vi & armis 
the ſpecial matter muſt be pleaded, and there the defendant muſt 
confeſs and avoid; but in an action upon the caſe it is other- 
wiſe. Cited pro def. 1 Ld. Raym. Kent v. Wright. 2 Mod. 274. 
Cro. Car. 432. Pro quer. 2 Mod. 104. 9 Rep. Aldred's caſe. 
1 Roll, Abr. 239. 2 Roll. Abr. 682. p. 1. New trial refuſed, 
and judgment pro def. 


E 


In actions 
upon the caſe 
any thing 
may de given 
in evidence 
on the gene- 
ral iſſue, 
which will 
deſtroy the 
plaintiff's 
action. 
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Gomez ſerra ver/us Berkley. B. R. 


A note =» TT 115 was an action upon a promiſſory note of 130 J. for value 
_ by — received, payable by defendant to Colliſon and Lambert, or 
dr order fer Order, and by them indorſed to the plaintiff; upon non afſſumpſit, 
value re- this cauſe came on to be tried at Guildhall, when the caſe upon 
ecved, B. the evidence appeared to be thus, viz. Ihat this note was drawn 
93 by Berkley, and paid away to the plaintiff by Colliſon and Co.; 
wards B. that afterwards Co/li/on and Co. took it back again, and paid the- 
8 plaintiff his money for it; that aſter this, the plaintiff ſold goods 
— to Colliſon and Co., who a ſecond time gave the plaintiff the ſame 
afterwards note for payment thereof; and afterwards Celliſan and Co. fail- 
— end ing, the plaintiff brought this action againſt the drawer; and the 
time, then B. jury gave a verdict for the defendant, becauſe the note had been 
fails, and C. once taken up and paid: and now it was moved for a new trial, 
— * becauſe this is a note for value received, and there was no evidence 
A. the whatever that the plaintiff ænew of any tranſaction between the. 
drawer, and defendant and Colliſon and Co., or whether this was a lent note 
e by the defendant to them; for it appeared to the plaintiff that 
ſendant be- the defendant was till liable to Colliſon and Lambert, when they 
cauſe the paid the plaintiff this note a ſecond time, and the plaintiff ought 
once (alen to ſtand in their place; and ſo it was held, and a new trial was 
up and paid; granted per totam curiam. a 

but the court granted a new trial. 


Hull verſus Pitfield. B. R. 


If the drawer CASE upon a promiſſory note, dated the 13th of December 
- 3 a 1737, drawn by Robert Scraiſton, whereby he promiſes to pay 
— — Pitfield, or order, the ſum of 200. fix months after date for 
the bail for value received. This note was indorſed by Piſſield to the plain- 
ws _—_ tiff, who has brought this action againſt him as indorſor. Upon 
6s 09" re the general iſſue this cauſe came on to be tried at Guildbhall, before 
this abſlo- Lee C. J., when this caſe was made ſor the opinion of the court, - 
— _ viz. That ſome time beſore the preſent action was commenced, 
— as Hull the plaintiff brought an action againſt Scraiſſon the drawer 
much 23 if of the note, who gave ſpecial bail; that Hull recovered interlo- 
* cutory judgment in that action againſt Scraiſton; that thereupon 
paid off the Scott and Ward, who were his bail, paid off the debt and coſts 
note. to Hull, which a mounted to 220/. 155.; that thereupon the 

plaintiff executed an inſtrument between the plaintiff of the one 

part, and Scot and Ward of the other part, reciting the note, 
1. and that the plaintiff had recovered interlocutory judgment 

againſt Scraiſſon thereupon, and reciting that they the ſaid 

Scott and Ward had purchaſed the note, and paid the ſaid 2000. 

and coſts, and in conſideration thereof the - plaintiff aſſigned 

over to them the note and the interlocutory judgment, with power 


of attorney to make uſe of her (the plaintiff's) name to ſue 
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the indorſor, and covenants in the common manner, not to do 
any act to hinder Scott and Ward the bail from recovering the 
money upon the note. It was alſo ſtated in the caſe in what 
manner the note was given, which was thus: Scraiſſon wanting 


money draws the note payable to Pitfield or order, who, upon 


Scraiſlon's applying to him, lent him his name, (as it is called,) 
that is to ſay Pitfield indorſed the note, which being done, Scrai/- 
ton and Pitfield took the note, and applied to one Ruſſell, agent 
for the plaintiff, to let Scraiſſon have money for this note, who 


thereupon lent Scrai/fon 187 l. 18 5, 


This caſe was twice argued at the bar; firſt, in Eaſſer term 
laſt, by Serjeant Urlin, Recorder of London, for the plaintiff, 
and Serjeant Eyre for the defendant, and in this term by Mr. 
Clive for the plaintiff, and Serjeant Agar for the defendant. 


Two queſtions were made; %, Whether this note be not 


void by the ſtatute of uſury ? and, 2dly, If it be not void, whe- 


ther the plaintiff can have this action againſt the indorſor, the 
bail for the drawer in the former action having actually paid the 
debt due upon the note and coſts to Hull ? 


As to the firſt queſtion, the Court ſaid there was no occaſion 
to give any opinion, but they all declared they were ſtrongly in- 
clined to think that the note was void by the ſtatute of_uſury 
and the reafon they gave for being ſo inclined was, that it ſeemed 
by the ſtate of the caſe that Pitfield was privy to the contract be- 
tween Ruſſell (the plaintiff's agent) and Scrai/ton, and that it 
ſeemed as if Pitfield and Scraiſtan were to be conſidered together 
as creating a joint ſecurity to the plaintiff; for it appears by a 
ſtate of the caſe, that Pujield, Scraiſton, and Ruſſell (the plain- 
tiff's agent) were all preſent at the time of the tranſaction of 


giving the note, 


As to the ſecond queſtion, the court were unanimous that 
the payment of the money to the plaintiff by the bail, for the 
drawer, was the ſame thing as if the drawer himſelf had paid it, 
and that the note was thereby abſolutely diſcharged and ſatisfied ; 
and that what is laid down by Halt in Hill v. Lewis, 1 Salk. 132. 
is good law, viz. That by law generally every indorſor is always 
liable as the firſt drawer, and cannot be diſcharged without an 
actual payment, and is not diſcharged by the acceptance of the 
bill (or note) by the indorſee; but by the cuſtom this is re- 
ſtrained, viz. The acceptance is intended to be upon this agree- 
ment, ſcilicet, that the indorſee will receive it of the firſt drawer, 
if he can, and if he cannot, then that indorſor will anſwer it; 
as if the firſt drawer be inſolvent at the time of the indorſement, 
or upon demand refuſes to pay it, or cannot be found; and the 
indorſor is not diſcharged without actual payment, until there 
is ſome neglect or default in the indorſee, as if he does not en- 
| deavour 


The indorfee 
muſt endea- 
vour to te- 
ceive the S 
money of the 
drawer be- 

fore he can 
refort to the 
indorſor. 


- 
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. deavour to receive the money in convenient time, and then the 


2 Stra. 745» 


If the in- 
dorſee re- 
ceives part 
of the mo- 
ney upon a 
note of the 
drawer, the 
indorſor is 


diſcharged. 


firſt drawer becomes inſolvent. 
Ad t he court reſolved in the caſe at bar, that the indorſor of 
a note is only a warranter thereof that the drawer will pay it, 
and if he does not that the indorſor will ; and that it is the ſame 
thing whether the drawer himſelf paid the money or his friend, 
as the bail did in this caſe ; and Kelloct v. Robinſon, Hil. 13 Geo. 2. 
was cited by Lee C. J. and Denniſon, and not denied by the other 
two judges, which was an action by the indorſee of a note againſt 
the indorſor; and it appearing that the plaintiff after the indorſe- 
ment had received of the drawer ſome part of the money due 
upon the note, Eyre C. J. at Guildhall held, that the indorſee . 
had thereby taken upon himſelf to give the drawer credit for the 
whole, and had diſcharged the indorſor abſolutely; and the 
plaintiff in that caſe was nonſuited. Judgment for the defend- 
ant, and the poſteq ordered to be delivered to him, and to have 
coſts of a nonſuit. | 


EASTER TERM, 
17 Geo, II. 1744- 


— 


John Leyburn Witham, Efq. Plaintiff in Error, aud 


George Lewis, on the Demiſe of Edward Earl 
of Derby, Defendant in Error. | 


(OI Lewis brought an ejectment in the King's Bench 
for 500 acres of land, 50 acres of meadow, 400 acres of 
paſture, 600 acres of wood, and 500 acres of moſs, with the 
appurtenances in W:therſlack in the county of 1e/imor/and, upon 
a leaſe made by Edward Earl of Derby aforeſaid to George Lewis, 
on the 19th day of January, in the 12th year of his preſent Ma- 
jeſty, for ſeven years from the 18th day of the ſame month of 

anuary ; upon the iſſue of Not guilty, this cauſe was tried at 


Appleby, and the jury found a ſpecial verdict to the effect fol- 


lowing, viz. ; 


That 
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That King Henry the 7th being ſeiſed in fee of the premiſes 
in queſtion, on the 26th of February in the 4th year of his reign, 


reciting, that whereas the ſaid king on the 27th day of Oober in 


the firſt year of his reign, had created Thomas then Earl of Derby, 
late Lord Stanley, for divers his ſervices to the ſaid king done, Earl 
of Derby, to be Earl of Derby, to him and the heirs male of his 
body, and that he might honourably maintain his ſtate and dignity 
of Earl of Derby, the ſaid king had given and granted to him and 
his heirs 20 J. per ann. out of the vicontiel rents of the county of 
Nottingham and Derby, and reciting, that whereas the ſaid Earl 
of Derby had releaſed to the king the ſaid yearly annuity, there- 
fore he the ſaid king, for the more honourable ſupport and main- 
tenance of the ſtate and dignity of the ſaid Earl of Derby, gave 
and granted the manor of Wither/lack, and the lands in the de- 
claration mentioned, to the ſaid Thomas Earl of Derby and the 
heirs male of his body, who entered and became ſeiſed thereof. 


That Thomas Earl of Derby had iſſue George Lord Strange, who 
died in the life-time of his father, but left iſſue Thomas his eldeſt 
ſon : that Thomas Earl of Derby died ſeiſed, and that Thomas his 
grandſon, after his death, entered and was ſeiſed thereof, 


That Thomas the grandſon bring ſo ſeiſed in Trinity term, anno 
5 Hen. 8. ſuffered a recovery with ſingle voucher, wherein James 
biſhop of Zly and others, demandants, impleaded the ſaid Tho- 
mas Earl of Derby, and demanded the premiſes in queſtion againſt 


the ſaid Earl, whereupon it was adjudged that the ſaid demand- 


ants ſhould recover ſeiſin of the premiſes againſt the ſaid Earl, &c. 
prout the exempliſication of the record of the ſaid recovery to 
them produced in evidence; and then they find that after the ſaid 
recovery ſo as aforeſaid proſecuted and had, the ſaid Thomas Earl 
of Derby entered into the ſaid premiſes and was ſeiſed thereof. 


(But N. B. The jury do not find that a writ of ſeiſin was 
awarded or ever iſſued, or that the judgment in the recovery was 
ever executed, ) : 


But they next find that Thomas the grandſon being ſo ſeiſed 


died, leaving iſſue of his body Eduard his eldeſt ſon, who entered 
and became ſeiſed of the premiſes as the law requires. 


That Edward had ifſue male of his body Henry his eldeſt ſon, 
that Edward died ſeiſed, and that Henry entered into and became 
ſciſed of the premiſes as the law requires. | 


That Henry had iſſue male of his body Ferdinandb his eldeſt 
ſon, and William his ſecond ſon ; that Henry died, and Ferdinando 
entered into the premiſes and became ſeiſed as the law requires; 

Vor. I. E that 
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that Ferdinand died ſeiſed in the liſe- time of his brother William 


without iſſue male of his body, leaving only three daughters, 
Ann, Frances, and Elizabeth, 


That William after the death of Ferdinando entered into the 
premiſes and had iſſue James his only fon, 


And the jurors further find, that after the death of Earl Fer- 
dinand), ſeveral controverſies and difputes having ariſen, as well 
touching the right and title of, in and to the ſeveral manors, lands, 
and hereditaments of the ſaid Earl, as alſo touching the portions 
and advancements of the ſaid daughters: for determining the ſaid 
diſputes the ſame were referred to the arbitration of ſeveral noble 
perſons, who made an award, by which the ſeveral diſputes 
amongſt them were ſettled; which award, at the deſire of the 
ſaid Earl William and the ſaid three daughters, was afterwards - 
eltabliſhed znd carried into execution by an act of parliament 
made the ꝗth of King James the Firſt, at the petition of all the 
contending parties; by which the manor of }/itherflack (of which 
the premiſes are parcel), amongſt other lands, is given and limited 
to the ſaid Milliam Earl of Derby for and during his life, and 
after his deceaſe to James, ſon aud heir apparent of the ſaid Earl 
William and the heirs male of his body, and then to the ſecond 
ſon of the ſaid Milliam and the heirs male of his body; and in 
default of ſuch iſſue to the third, fourth, fifth, ſixth, and ſeventh 


ſons of the ſaid Hillium, and the heirs male of their ſeveral bodies | 


reſpectively and ſucceſſively z and in default of ſuch iſſue to Sir 
Edward Stanley for life, and after his death to the firit, ſecond, - 
third, fourth, fifth, fxth, and feventh ſons reſpectively of the 
ſaid Sir Edward in tail male; and in default of ſuch ifſue to Ed- 
ward Stanley of Bickerflaff in the county of Lancaſter for his life, 
and after his deceaſe to his firſt, ſecond, third, fourth, fifth, ſixth, 
and feventh ſons in tail male, in like manner as the lands are 
limited to Earl Milliam and his ſons, but in none of them is the 
limitation carried farther than the ſeventh ſon. 


Then there is a proviſo in the ſtatute that ſaves all rights and 
reverſions in the crown or others, in like manner and plight as 
if the ſaid ſtatute had not been made, and alſo ſaves the rights of 
all other perſons except ſuch as took eſtates by the faid act. 


Then the jurors farther find, that Earl William being ſo ſeiſed 
of the premiſes died ſeiſed, whereupon James his fon entered by 
virtue of the eſtate limited to him by the ſaid act of parliament, 


That James died ſeiſed thereof, and that Charles his eldeſt 
ſon and heir male entered into the premiſes and became ſeiſed 
thereoſ. 

Then 
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Then they find that Earl Charles, by feoffment, bargain and 
ſale, in 1653, and fine with proclamations in Michaelmas term 
1654, and warranty for a valuable conſideration, ſold the pre- 


miles to one John Leyburn eſq. and his heirs; by virtue whereof 


John Leyburn entered and became ſeiſed, and he being ſo ſeiſed, 
on the 19th of January 1679, died ſeiſed of the premiſes, and 
that the ſame deſcended to his ſon Thomas Leyburn. | 


Then they find that Jehn Leyburn Witham, the plaintiff in er- 
ror, derives his title to the premiſes from and under the ſaid 
Thomas Leyburn, and that the ſaid John Leyburn Witham, and 
all thoſe whoſe eſtate he hath in the premiſes under the ſaid 
John Leyburn and T homas 2 were in actual and peaceable 
poſſeſſion of the ſaid premiſes ever ſince the making of the ſaid 
feoffment, bargain and ſale, and levying the ſaid fine until the 
17th of January 1738. 


Then they find that the ſaid Earl Charles died in 1672, leav- 
ing iſſue William-George-Richard, and James, whereby the ſaid 
William-George-Richard became and was Earl of Derby ; that 
the ſaid William-George-Richard died in 1702, without ifſue. 
male, in the life-time of his brother James, who thereby became 
and was Earl of Derby, and died in 1735 without iſſue male, 


Then they find that Sir Edward Stanley of Enfton died in 1632 


without iſſue male. 


Then they find the deſcent of the preſent Earl of Derby from 
Edward Stanley of Bickerflaff in the act mentioned, and that the 
preſent Earl of Derby, the leſſor of George Lewis, is heir male of 
the body of Edward Stanley of Bicterſtaſt, and alſo heir male of 
T homas the firſt Earl of Derby. 


Then, before the demiſe made to George Lewis, they find an 
actual entry made into the premiſes by the now Earl of Derby, 
and then make the general concluſion, whether the Earl had a 
right of entry or not, and refer it to the judgment of the court: 
and if they ſhould be of opinion that he had a right of entry, 
then they find for Lewis the plaintiff below; if not, for the de- 
fendant Leyburn below. 


At the trial of this cauſe the exemplification of the recovery 
5 Hen. 8. was given in evidence, and at that time no objection 
was made to it; but the only doubt then which occaſioned the 
finding this ſpecial verdict was, whether the entry of the defend- 
ant in error was lawful or not. | 


Ez. Which 
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Which depends upon this queſtion, viz. Whether, notwith- 
ſtanding the recovery ſuſfered 5 Hen. 8. the feoffment and fine 
of Earl Charles in 1653 and 1654 made a diſcontinuance or not ? 
for if they did, the entry of the preſent Earl, the defendant in 
error, was taken away. 


But it was inſiſted on behalf of the Earl, that the feoffment 
and fine in 1653 did not diſcontinue his remainder; for that the 
reverſion being ultimately in the crown, protected it from ſuch 
diſcontinuance. | 


To which it was anſwered, that it did not; becauſe a rever- 
ſion in the crown to prevent a diſcontinuance, muſt be a rever- 
ſion immediately dependant on the eſtate-tail attempted to be 
diſcontinued, which this is not; becauſe by the recovery of the 
5 Hen, 8. the old eſtate-tail was barred, and turned into a fee- 
ſimple deſcendible to Earl Thomas and his heirs general, as long 
as there were heirs male of the ſaid Earl ſubſiſting; and the re- 
verſion thereby left in the crown became only a mere poſlibility 
of reverter after the determination of ſuch qualified fee, and 
conſequently not within the protection of 34 H. 8. which ex- 
tended only to eſtates-tail h ſublilling, which this was not; 
for that Hat. only ſays, that no feigned recovery hereafter to be 
had againſt tenant in tail of lands, whereof the reverſion or re- 
mainder at the time of ſuch recovery had ſhall be in the king, 
ſhall bind, Sc., and as to the eſtate-tail created by the ſettle- 
ment confirmed by the ſtat. 4 Fac. 1. that it was only a partial 
eſtate- tail created out of the fee- ſimple gained by the recovery 
5 Hen. 8.; and the reverſion being left in the crown by that fat. 
in the ſame plight as it was before, it was in no ſort made de- 
pendent upon or connected with the eſtate - tail then created, but 
left to depend, as it did before, on the fee-ſimple gained by the 
—_—_ 5 Hen. 8. which might poſſibly ſubſiſt many genera- 
tions after all the eſtates- tail created by that act were ſpent; and 
that therefore the fine and feoffment of 1653 and 1654 made a 
diſcontinuance of the remainder limited to the preſent Earl, as 
they could not, nor did at all affect the reverſion of the crown, 
betwixt which and the remainder in tail there was no privity or 
dependence. ö 


But upon this point, though argued three ſeveral times before 


the court of B. R. they gave no opinion; for upon arguing the 


caſe the counſel ſor the defendant in error raiſed a new ob- 
jection; wiz, that no writ of ſeiſin, or entry of the recoverors, 
appeared upon the ſpecial verdict, and that as it was not found, 
it could not be preſumed, and therefore the recovery was not 
good, and of conſequence the entry of the Earl of Derby was _ 

ul; 
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ful; and the court of King's Bench being of that opinion, gave 
judgment for Lewis the plaintiff upon that point only. 


Upon which judgment the plaintiff Leyburn has r this 


writ of error; and upon the argument it was in the firſt place 
inſiſted by his counſel that the ſame is erroneous, and that tlie 
writ of execution, and the execution thereof, though not ex- 
preſsly ſound by the jurors, ought to have been preſumed, for 


theſe reaſons : 


1. From the exempliſication of the recovery as found, its an- 


tiquity of above 23 7 its being entred on the rolls, tbe 
0 


dignity and quality of the parties to it, and a freſh entry of Carl 
Thomas expreſsly ' to be made after ſuch recovery. 


2. From the impoſſibility of any other proof of actual execu- 


tion; for it is well known, that amongſt the rolls of recoveries of 


that and the preceding reigns, the award of the writ of execution 
is not entered or indorſed upon one in twenty of them, (as has 
been uſually done of late years,) and upon ſearch in the proper 
offices, where the writs of execution themſelves ought to be filed, 
not one of ſuch ancient writs is to be met with. 


3. Becauſe had any objection been made at the time of trial 
to the recovery upon this matter, that no execution appeared to 
be awarded or executed, the Judge of N/ Prius, it is appre- 
hended, would and ought to have directed the jury to find the 
execution of it, from the antiquity of the exemplification itſelf, 
and the poſſeſſion of the Earls of Derby under it; and if fo, it 
ſeems reaſonable that the courts of law ſhould draw the ſame 
legal concluſions, and make the ſame reaſonable implications from 
facts themſelves, which they would direct a jury upon their 


oaths to do, | 


4: From the ſale itſelf by Earl Charles in 1653, and the ac- 
quieſcence of his two ſons Earl Milliam-Gcorge- Richard and 


James, ſucce(lively, for near fourſcore years together, 


5. From the bad conſequences which may attend this judg- 
ment; for if this doctrine ſhould be eſtabliſhed, that the judges 
are not to preſume execution at this diſtance of time, it might 
ſhake the titles of great part of the property of this kingdom, 
which probably may depend on the validity of ancient recoveries 
ſuffered before the fat, 34 Hen. 8.; for if a jury (for any rea- 
ſons peculiar to themſelves) ſhould think proper to inſiſt upon 
evidence to ſupport ſuch ancient recoveries, (which for the rea- 
ſons above appears to be impoſlible to be laid before them, ) as no 
attaint or other remedy againſt them would lie in ſuch caſe, all 
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roperty, under theſe circumſtances, might be ſubjected to an ar- 
itrary and, perhaps, corrupt determination of a jury, without any 


redreſs whatever. 


And 6:hly, From the length of poſſeſſion tranſmitted from an- 
ceſtor to heir in the Leyburn family, -and ſo expreſsly found by 
the jury in a ſeries of quiet, peaceable, and uninterrupted enjoy- 
ment, for the compaſs of near 100 years together, 


But admitting that the court of King's Bench ought not in 
ſtrictneſs of law to have preſumed the writ of execution as the 
jury have not expreſsly found it; yet it was in the 2d place in- 
ſiſted by the counſel for Mr. Witham that this is, at moſt, but an 
imperfect verdict, and that therefore no judgment ought to have 
been given thereon, but a wenire facias de novo, that is to ſay, a 
new trial ought to have been awarded and granted, which the 
court of King's Bench, upon a motion for that purpoſe, refuſed 
becauſe they were of opinion that a venire facias de novo can only 
be granted upon what appears to the court upon this record ; 
viz. that unleſs it thereby appears that the verdict is ſo imperfect 
that the court. cannot give a complete judgment upon it, it 
would be error to grant a ve. fa. de novo, 8 Rep. Loveday's caſe. 
And they were of opinion that it is not the verdict but the de- 
fendant's title that is imperfect; and they could not ſay, from 
any thing appearing in the verdict, that the jury had miſbehaved 
themſelves, and yet that muſt be the introduction to a ve. fa. de 
novo, as they ſaid, 


In anſwer to this it was now ſaid by the counſel for Mr. 
Witham, that ½, It was the office of the jury to have found the 
fact of execution one way or the other, and not to have ſubmit- 
ted that queſtion to the court, becauſe the court cannot legally 
preſume either way, and they have miſbebaved in that part of 
their office; the record thereſore ought to be ſent back to them 
to do their duty in this particular. 155 


And 2dly, If complete juſtice cannot be done to the parties 
ppon this record, it is apprehended a complete judgment cannot 
be given upon it; and the whole merits of this caſe depending 
upon the queſtion, whether execution was awarded or not? as 
the jury have not with certainty found either way, but ſubmitted 
it as a queſtion to the court; and ſuppoſing the court cannot in 
ſtrictneſs of law preſume there was execution, ſurely they cannot 
determine there was not, when it is more reaſonable to preſume 


the other way; and therefore they prayed the judgment might 
be reverſed, and that a ve. fa. de nove might be awarded. 


But notwithſtanding theſe reaſons and arguments, the judg- 
ment of the King's Bench was affirmed, and a venire facias de 
| | novg 
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novo was refuſed, according to the unanimous opinion of Lord 
Chancellor Hardwicke and all the judges, which was delivered to 
the following effect, by Lord Chief Juſtice Willes. 


Lord Chief Juſtice Mille, Two queſtions are made for the 
opinion of the judges: I, Whether ſufficient matter be found 
by the ſpecial verdict for the court to ſay this recovery as found, 
without ſeiſin awarded or executed, is a good and valid recovery. 

zd, If not, whether by law a ve. fa. de novo ought to be 
awarded? 


The firſt queſtion naturally produces two others; ½, Whe- 
ther a judgment in a recovery not executed, is of any force or 
validity? 2d!y, It not, whether this verdict has found ſufficient 
for the court to intend it? As to the I/ of theſe queſtions there 
can be no doubt; it is a ſettled principle that a judgment in a 
recovery not executed has no manner of operation; Shelley's caſe, 
our Vin. Zones 10, Judgment in a recovery ngf@xecuted will 
not alter the nature of the eſtate : there is no caſe where there is 
the leaſt inſinuation to the contrary z this being ſo, let us conſi- 
der the 2d part of the queſtion, whether-execution can be pre- 
ſumed ? the verdict finds the recovery only, not a word of any 
writ of ſeiſin; and there is nothifig more ſettled than that the 
court can intend nothing in a ſpecial verdict but what is found 
by the jury; He 262. (who was as great a man as ever lived) 
expreſsly to this purpoſe z and there is this very good reaſon for 
it, the rule of law would otherwiſe be inverted, for ad queſtionem 
fad non reſpondent judices, ad quejlionem juris non reſpondent jura- 
tores, 1 Inft. 155. J.; therefore we are of opinion there is not 
ſufficient matter ſound upon this verdict to intend this a good 
recovery. The next queition then is, Whether by law a ve. fa. 
de novo ought to be granted? This is a much more doubtful 
queſtion. I will explain the nature of the ve. fa. de novo, and 
that will beſt ſhew the reaſon of our opinion. The counſel at 
the bar endeavoured to confound a ve. fa. de novo and a motion 
for a new trial, but they are very different things; they agree in- 
deed in ſome things, but differ in many: they agree in 
this, that a ve fa. de nov mult be awarded in both, and that the 
court may or may not grant either of them; but they differ firſt 
in this, that a ve. fa. de novo is the ancient proceeding of the 


common law, a new trial is only a new invention; the firſt is as 


ancient as the law, when attaints were in uſe, but motions for 
new frials were introduced in this manner; the judgment in 
attaint was very ſevere, and the puniſhment exceſſive hard, and 
therefore to avoid that ſeverity it was thought better to proc: ed 
in a milder way, and ſo motions for new trials were introduced, 
They likewiſe differ in this reſpect, that new trials are generally 
granted where a general verdict is found, a ve. fo. de novo upon 
2 ſpecial verdict. But the moſt material difference between 

g | | E 4 ; | them 
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them is this, that a ve. fa. de nouo muſt be granted upon matter 
appearing upon the record, but a new trial may be granted upon 
things out of it; if the record be never ſo right; if the verdict 
appear to be contrary to the evidence given at the trial, or if it 
appear the judge has given wrong directions, a new trial will be 

anted: but it is otherwiſe as to a ve. fa. de novo, which can 
only be granted in one or other of theſe two caſes, as 1/f, if it 
appear upon the face of the verdict, that the verdict is ſo imper- 
fect that no judgment can be given upon it; 2dly, where it 
appears that the jury ought to have found other facts differently, 
and it cannot be granted in ay inp caſe, The beſt way of ex- 
plaining theſe rules, will be by inſtances, and I will mention 
two, upon the head of imperfect verdicts: the Mayor and Corpo- 


ration of Shrewſbury v. Corbett Kinaſton, about fix years ago. 


That was a mandamus, whereupon there were pleadings to iſſue, 
a ſpecial verdict was found, and error brought, and it was inſiſted 
that neither upon the verdict, nor judgment, was there any 


2 Stra. 1124. damages taken, and therefore that it was ſo imperfect that a ve. 


i 


. 


de novo muſt be awarded. The next inſtance was Chahke v. 
Haſrell, in February or March 1740, which was a proſecution 
for ſelling wine by retail; and upon the firſt opening it was 
found there muſt be a ve. fa. de novo, becauſe of the imperfeion 
of the verdict, the act of parliament it was founded upon having 
particularly mentioned retail meaſure, as quart, gallon, &c. and 
the verdict only found that he fold wine by bottles, without 
taking any notice of the meaſures in the ſtatute, which was ſo 
imperfect, that the court could not give any judgment upon it, 
for nobody could pretend to ſay of what meaſure the bottles 
were. As to the ſecond head, where it appears upon the face of 
the record itſelf, that the jury ought to have found otherwiſe. I 
will likewiſe mention two inſtances, indeed not of ſo high au- 
thority as the other caſes, but ſuch as are undeniable; the firſt is 
in an action of trover; if the jury find a ſpecial verdict that the 

oods were demanded of the defendant by the plaintiff, and de- 

ndant refuſed to deliver them, a ve. fa. de novo ought to go, 
becauſe the jury have found only the evidence of a fact, which 
they ought to have determined, for demand and refuſal are only 
evidence of a converſion, and they ought to have found a conver- 
ſion. The ſecond inſtance upon this head is, the cafe of the 
corporation of Maidſſone about the year 1738 or 1739, in B. R.; 
there the jury found the evidence of a fact, which ſhewed the 
ought to have found the fact itſelf, Now try this caſe by che 
rules: it was not contended by the counſel in the argument 
of this caſe that the preſent verdict is imperfect, therefore it is 
plain there 1s ſufficient found for the court to give judgment upon. 
'The queſtion therefore is, Whether the jury ought to have ſound 
otherwife? And 1}, it is ſaid, that it is found that after the re- 
covery Thomas Earl of Derby entered and was ſeiſed prout lex poſtu- 
lat, and therefore the jury ought to have found execution : 


| 2dly, that the jury have not found the contrary, that there 


= 
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is no execution; and 3dly, they rely upon the length of time 
and poſſeſſion. As to the 1/, there is no evidence of the exe - 
cution, not the leaſt proof of it, de non exiſtentibus & non appa- 
rentibus eadem eft ratio, The cafe of Awberry and Bridgwater, 
Sir V. Jones 10. is a much ſtronger caſe than this. There it 
was pleaded, that Thomas entered ſecundum recuperation prad. &c. 
and held that this was bad; much leſs will this finding do, 
which is only, that he entered after the recovery ſo as aforeſaid 
had. Beſides, it is plain he did not enter by virtue of the writ of 
ſeiſin, for the recoveror is to have the writ of ſeiſin; this was 
before the ſtatute of uſes, and he would have had only a truſt 
and no legal eſtate. As to the ſecond objection, there is much 
leſs weight in at; for to ſay that the jury ought to have found 
expreſsly the contrary, that there was no execution, would be to 
ſay they ſhould find a negative, which, in my opinion, they can- 
not do in any caſe. 'To mention caſes out of the books upon 
this head, would be rather to confound than explain; but the 


better authorities agree they cannot, Hob. 262. The caſe of 


Duncombe v. Wing ficld is expreſs, that it would be againſt ſenſe 
to enforce a jury to find a negative of that, that is not preſumed 
except it be found, It is a maxim in divinity, that if a man tells 
any thing ever ſo true, if he does not know it to be true at the 
time he tells it, it is a lie; how then can the jury ſay it was not 
executed when there was no evidence of it? And as they have 
found this recovery, the preſumption is that it was not proved 
there was any ſeiſin. the 3d point inſiſted on, is the length 
of time and poſſeſſion: it is hard to ſay how this came about, 
that they were permitted to continue ſo long in poſſeſſion; per- 
haps it might be owing to the ſame reaſon which has occaſioned 
this recovery being found in this manner, the point might not be 
thought of at all. I am very doubtful -of this, and give no 
opinion. For theſe reaſons we are all of opinion, that this caſe 
does not come within any of the rules for granting ve. fa. de 
novo: but conſider the circumſtances of this caſe, in the /f 
place this judgment is not concluſive, no harm done, the plaintiff 
in error may bring a new ejectment; upon this foundation there 
are many cafes where new trials have been refuſed. But it is 
ſaid, the defendant is poor; that will have no influence upon the 
judgment of the court in a matter of law; 2dly, as far as 
you can, you will look to the final right and juſtice of the caſe ; 
there is not any pretence of right; plaintiff in error claims under 
a fine of 1653; a diſcontinuance does not give a man a right; 
ſo that if there be any hardſhip in the caſe, it is upon the famil 
of Lord Derby, who have been thus long kept out of the voſſeſ- 
ſion of this eſtate, which Vitham's anceſtor gave only 130 / for. 
This being ſo, it is a reaſon for refuſing a new trial. Salk. 644. 
No new trial againſt the equity of the caſe, 646, 647. New 
trial refuſed for omiſſion of the party, becauſe an honeſt debt, 
if a ceſſui que truft bring an ejectment againſt a wrong-doer, and 
the jury find for him, the court will not ſet it aſide becauſe of 
the final juſtice of the caſe, 8 
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Cayhill verſus Fitzgerald. B. R. 


THIS caſe was this term argued again by Serjeant Draper 
for the defendant, and Hume the king's counſel for the 
plaintiff, when two objections were made to the award, by Dra- 
fer; It, that it was not of the matter ſubmitted ; and 24h, 
that it was not mutual between the parties, as in the former 
argument, ante 28, And now the court gave judgment for the 
plaintiff, and held the award good in both theſe points. 


Lee C. ] —This is'debt on bond; the condition is, that Geo. 
Fitzgerald jun. acting as attorney for and on behalf of John 
Fitzgerald, became bound to plaintiff to ſubmit to the award of 
certain arbitrators, to be made within ſuch a time, touching all 
matters in difference between the plaintiff Caybill and John Fitz- 
gerald, and defendant after oyer en no award. Plaintiff re- 
plied, and ſet forth an award publiſhed and declared by the arbi- 
trators, which was of and coticerning the premiſes in the condi- 
tion of the bond ſpecified, and that they thereby awarded that 
Geo. Fitzgerald ſhould within ten days from c date of the 
award pay or cauſe to be paid to Michael Caybill (the plaintiff) 
298 J. 9s. gd. and that Cayhill ſhould take the ſame in full of 
all demands : and further, that each of the parties ſhould fign, 
ſeal, and execute a general releafe from the beginning of the 
world to the date of the bond, and then aſſigned a breach, and to 
this there is a demurrer and joinder. I own, when this caſe 
was firſt argued, I was inclined to think this award was bad upon 
reading Carthexw's report 412. of Bacon and Dubarry; but upon 
looking into Lord Raymond's report of the ſame caſe, and alſo 
a manuſcript report thereof, which I have fince ſeen, I am now 
clear of opinion that this is a good award, and the caſe at bar is 
not to be differenced from Bacon and Dubarry; and ſo it appears 
in the pleadings in that caſe in 2 Sa/k., for if the award there 
had been general, as in this cafe, and not ad uſum eorum alterius 
(which confined the ſame to the attorney) it would have been 
good ; for it appears upon the record in this caſe, that the award 
has relation to what was ſubmitted; for though not expreſsly 
mentioned in the award itſelf, yet it appears ou the record that 
it is made of and concerning the premiſes in the condition of the 
bond, for it is expreſsly averred fo to be in the replication : ſo 
per tot. cur. judgment for the plaintiff, for this award is within 
the ſubmiſſion, is final and mutual. 


In the caſe of 1/ynne and Wynne, ante, the court of C. B. 
was moved for leave to amend; the firſt amendment deſired, was 
to alter the words, at which day the vouchee appeared by attor- 

| ney, - 
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ney, to © before which day, to wit, on the 5th of May,” which 
was refuſed, becauſe per opin. cur. the vouchee caunot appear 
before the return of the writ of ſum. ad warr., 1 Leo. —; ſo it 
would be amending one error by making -another. Second 
amendment prayed, was to alter the 1% and return of the writ 
of entry, but refuſed, becauſe againſt law, and there is nothing 
to amend by. As to the caſes cited for the amendment of the 
teſte in Pigott, they were taken by the court to be by conſent, 
; becauſe by the rule in the firſt of them it appears to be ſo, and 
the others about the ſame time. Moſt of the caſes cited beſides, 
were of amendments in the returns, but agreed originals were 
amendable by fat. H. in their tefte, where it is the miſpriſion of 
the clerk only, and this the caſes cited only prove, but not amend» 
able for the ignorance or neſcience of the clerks, Gage's caſe in 
Co., which they ſaid had been denied to be law ſeveral times; and 
Blackmore”s cake of amendments warrants this diſtinction : but 
here is neither miſpriſion nor ignorance of the clerk, ſuppoſing 
Gage's caſe to be law, for here is a proper tee and return, and 
as intended to be; and the court thought, from the releaſe to 
lead the uſes of the recovery, which is the only thing they could 
amend by; there appeared no intention of the parties that a 
writ of entry ſhould be ſued out ſooner than it was. Rule for 
amendment diſcharged. P/. 18 Geo. 2. 


Box verſus Day and his Wife. B. R. 


T HIS is an action of debt upon a bond which was executed Condition of 

by the wife of the defendant dum ſola : the defendant craved * dend nor 
oyer of the condition, which was in theſe words :—W hereas a — 
marriage has for ſome time been and now is declared and agreed plaintiff, and 
upon, and is intended to be had between the above-named Thomas 1e 206d. 
Box and Frances Middleton, but the ſame, at the requeſt of the id fo, 4 
ſaid Frances, is to be deferred until the death of John Middleton ſuſed to 
her father; and the ſaid Thomas Box and Frances Middleton have mar the 
mutually engaged themſclves not to intermarry but with each yichia x | 
other; in conſideration whereof, and for a proviſion for the ſaid month after | 
Thomas Box, in caſe the intended marriage ſhall not take effect, ber father's 
and that the ſaid Frances Middleton ſhould intermarry with any Sbe marries 
other perſon, or die before the intended marriage, or refuſe to another 
marry the ſaid Thomas Box, upon or immediately after the death man berfa- 
of the ſaid Fohn Middleton, ſhe the ſaid Frances Middleton hath alive, the 
agreed that the ſaid Thomas Box, his heirs, executors, or admi- bond ſeems 
niſtrators or aſſigns, in either of the caſes aforeſaid, ſhall have, 

take and receive out of the fortune and eſtate of the ſaid Frances the money 
Middleton 12001. and intereſt, at 5 J. per cent. per annum from payable. 
the date hereof. Now the condition of this obligation is ſuch, 
that if the above-bounden Frances Middleton, her executors, ad- 
miniſtrators, or aſſigns, do within one month after her inter- 


marriage 


-- — ——4 
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marriage with any perſon whatſoever, except the ſaid Thomas 
Bax, or within one month after the death of the ſaid John Mid- 
dleton, pay to the ſaid Thomas Box, his executors, adminiſtrators, 
or aſſigns, 1200/. with intereſt at 5/. per cent, from the date 
hereof; or if the heirs, executors, or adminiſtrators of the ſaid 


Frances Middleton do within one month after the death of the 


ſaid Frances Middlecon pay to the ſaid Thomas Box, his executors, 
Sc. 1 200 J. with intereſt, then this obligation to be void, or elſe 
to remain in full force: which being read and heard, the defend- 
ants plead that John Middleton, the father of the defendant 
Frances, is now living, (to wit, at ſuch a place,) and this they are 
ready to verify, &c. The plaintiff demurs generally to this plea, 
and the defendants join in demurrer. 


This caſe was now argued by Mr. Poole for the plaintiff, that 
the plea is bad; and inſiſted that the defendants ought to have 
pleaded that none of the contingencies mentioned in the condi- 
tion have happened, for if any of them have happened, viz. if 
Frances Middleton has married any other perſon but the plaintiff, 
then the bond is forfeited, unleſs the 1200 J. and intereſt be 
paid ; and he cited Sayer v. Glean, 1 Lev. 54. wherein it is ſaid, 
the law will ſupply the words, © which ſhall firſt happen,” and 
relied on this caſe as directly in the very point. | 


Mr. Henley, in arguing for the defendants, _ inſiſted that 

has always 
been adhered to, that where a condition is in the disjunctive, the 
obligor has his option to perform which part of it he pleaſes, for 
the condition is made for the benefit of the obligor, and ſhall be 
taken beveficially for him, and therefore it is at the election of 
the defendants to pay the 1200 J. and intereſt at the death of 
John Middleton, and concluded the plea was well enough. 


Mr. Poole in his reply admitted, that where the condition of a 
bond is to do one act or another, or at one time or another, in 
that caſe the obligor has his election, and may perform one or 
the other, at either of the times, for the ſaving the penalty of his 
bond; and he ſaid that no anſwer had been given to the rule laid 
down in Sayer v, Glean, that the law will ſupply the words, 
« which ſhall firſt happen.” Beſides, that the rule laid down 
in 5 Rep. 22. a. is not as Mr, Henley has ſaid, but the words of that 
book are, © and the reaſon and cauſe of the judgment was, that 
« where a condition of a bond conſiſts of two parts in the diſ- 
% junctive, and both are poſſible at the time of the bond made, 
« and afterwards one of them becomes impoſſible by the a# of 
« Cod, the obligor is not bound to perform the other part ;” but 
in the caſe at bar, no part of the condition is become impoſlible by 
the act of God, but the marriage of Frances with the _ 

endant 
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ſendant is her own act, whereby the bond is forfeited; ſo he 
prayed judgment for the plaintiff. g . 


| Lee C. J. I am clear of opinion that the defendant became 
liable to pay the 1200/7. upon any of the contingencies (men- 
tioned in the condition) happening; but yet am doubtful, upon 
taking the whole together, whether this disjunctive condition has 
not given an option to the defendant, the obligor, as to the time 
of payment; and it is certain, that generally ſpeaking, condi- 
tions are to be conſtrued liberally in favour of abligors, there- 
fore am inclined to think that it was the intent of the parties 
that ſhe ſhould have her election to pay the money either at the 
time of her marriage with any other man, or at the death of her 
father; and the rather, becauſe of intereſt to be paid at 5/. 


per cent. b 


Chapple J.—It ſeems to me that the bond is forfeited and the 
money now payable, ſhe having married another man, and this 
ſeems clear from the recital in the condition. 


Denniſen ]. —The terms of the condition are not very clear 
without taking into conſideration the recital therein, whereby it 
appears that the intention of the parties was to marry after the 
death of John Middleton the father of the defendant Frances, I 
would not now be underſtood to give any concluſive or certain 
opinion, but as at preſent adviſed, It ſeems to me that the in- 
tent of the parties was, that in any of thoſe caſes which ſhould 
firſt happen, then the money ſhould be paid ; and this caſe does 
not fall within the rule, which puts it in the obligor's power to 
pay the money at what time he pleaſes. If a condition be, that 
if the obligor ſhall go to York, or ſhall marry A., he ſhall pay 
10. a month afterward ; it ſeems to me that if he do either he 
ſhall pay the money ; and what is ſaid by Chief Juſtice Bridgman 
in = caſe of Sayer v. Glean, 1 Lev. 54. weighs very ſtrongly 
With me, 


Wright J. tacente. The court inclining to give judgment 


for the plaintiff, the parties agreed before another argument, ut 


audivi. 


Sale ver/us Crompton, per nomen Compton. B. R, 


TH was a judgment by ui dicit (upon a warrant of at- 

torney) in 1732, the entry whereof upon record was miſ- 
taken, it being Compton inſtead of Crompton. Now Sir F. Strange 
upon producing the warrant of attorney, and ſhewing the bill 
upon the file, were both againſt Crompton, and right; moved to 


have the record amended thereby. 


Vide Cro. Car. 574. 2 Stra. 
Sir 


Amend- 
ment. 

The defend. 
ant's name 
in a judg- 
ment upon 

a warrant of 
attorney not 
amendable. 
1209. S. Co 
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Sir Thomas Bootle againſt the amendment, ſaid, that what was 
prayed, was rather that the court would make a new judgment 
againſt another perſon than an amendment, for that here the 
record was of a perfect judgment, and no ways erroneous, 
againſt Crompton ; and that to alter this judgment to Crompton 
would be of the utmoſt ill conſequence to purchaſers. Sir Dan- 
vers Oſborne ſince the entry of this judgment has purchaſed lands 
of Crompton, and an affidavit has been read to the court on his 

behalf, that he did not know of or ever heard of this judgment, 
and that he has paid the full purchafe-money for the land. He 
further inſiſted, that it was not in the power of the court to grant 
what was prayed at this diſtance of time, and that every amend- 
ment of a judgment generally ought to be made in the ſame 
term in which it is given; but ſuppoſing the court would do 
it, yet he inſiſted they could not now amend the dogget book, 
ſince the ſtat. 4 & 5 V. 3.; and then it would be a judgment 
not doggetted, which would not affect a purchaſer. 


Sir John Strange in reply — That here was a warrant of attorney 
and the original bill to amend by at common law, and that there- 
fore he had no need to pray in aid the ſtatutes 14 Ed. 3., 8 H. 6., 
9 H. 5. c. 4., which give power to the judges to amend the re- 
cord at any time while the ſame remains before them ; beſides, 
he ſaid that 100/. was depoſited in the hands of one Keeling, 
Sir Danvers ſteward, (as appeared by affidavit,) to be applied to 
pay off this judgment, ſo that Sir Danvers could not be injured 
by making the amendment. 


But the rule to ſhew cauſe was diſcharged by the whole 
Court. Lee C. J. ſaid - Cromptan might have other eſtates, 
and for any thing that appears to us there may be other pur- 
chaſers beſides Sir Danvers Oſborne, who may be affected if we 
ſhould make the alteration prayed. Chapple J. ſaid — That it 
would be going further than ever was gone before; that as to 
the bill upon the file it was no bill in this cauſe ; that this was a 
perfect judgment, no ways defectire; and that to alter the name 
to Crompton would be making a new judgment. Wright and 
Denniſon Juſtices were of the ſame opinion, 


Power verſus Shaw. B. R. 


Prohibition j BEL in the ſpiritual court of Briſtal for calling a woman 
1 _ firumpet ; and the libel ſets forth, that the word frumpet 
of Briſtol for meant that the party libelling was a proſtitute, and had been 
calling a wo- guilty of fornication : and now upon a motion by Mr. Poole for 
—_ — a prohibition, the ſuggeſtion was, that there is a cuſtom in the 


Ley of Bric. city of Briſtol to puniſh whores by impriſoning, carting, and 
_ whipping 3 
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whipping; and that the calling a woman-a whore is aCtionable 
there by the cuſtom of the place; and that if the words were 
ſpoken, they were ſpoken in the city of Briſtol: and Mr. Poole 
ſaid, that if the meaning of the word frumpet was uncertain in 
its meaning, yet the libel had reduced it.to a &rtain ſignification, 
and it was there tantamount to whore; and cited Hotehtis v. 
Corbet, Hil. 9 Geo. 1. Caſes in Law and Equity 114." 2 Ro. 
Abr. 295, 206. Bennet v. King, Mic. 7 Anne. Part v. Holmes, 
Mic. 8 Geo. 2. N. B. Houblon v. Milner, Lutw. 1039, or 
1042, denied to be law by Lord Hardwicke in the caſe of Hart 
and Holmes. Rule to ſhew cauſe. 


Wilkes ver/us Broadbent. In Error. B. R. 


A CTION of treſpaſs in the Common Pleas by Broadbent ver- 2 Stra. 1234. 
ſus Wilkes, for breaking and entering the plaintiff's cloſe 5% & 

at A., treading down the graſs, ſubverting the plaintiff's ſoil, and — 

for laying wood, flate, and other rubbiſh on the land, Qc. per unreaſon- 


gued the plaintiff loſt the uſe of his land. 4 T 
| ; yourl too 
The defendant as to all the treſpaſs in the declaration, except much of ar- 
the breaking and entering the cloſe, treading down the graſs, — 
ſubverting the ſoil, and laying wood, ſlate, and coals, &c. pleads ing to make 
Not guilty; and as to the reſt of the treſpaſs, (not covered by of a manor 
the Not guilty,) juſtifies that the plaintiff ought not to have his 1a 
action againſt him; becauſe he ſays, that the ſaid cloſe wherein cauſe. 
the ſaid treſpaſs is ſuppoſed to be done, lies in the manor of 
Halton in the pariſh of Temple Newſham in the county of York, 
and for time out of mind has been, and is demiſable by copy of 
court-roll, and that Lord Vin is ſeiſed of the ſaid manor 
whereof the ſaid cloſe is parcel, and that from time out of mind 
there have been divers parcels of land in the ſaid manor, which 
at the time of the ſappoſed treſpaſs were freehold, under which 
freehold lands there were coals; then ſets forth the cuſtom, that 
the lord of the manor for the time being, and his tenants of the 
collieries for time out of mind, have uſcd to {ink pits within the 
freehold lands for working the ſame to get coals, and for all the 
time aforeſaid have uſed to throw, place, &c. with ſhovels, ſpades, 
Sc. earth, ſtones, coals, &'c. coming out of the ſaid collieries, 
together in heaps upon the land there near to ſuch pits, ſuch 
land being cuſtomary tenement and parcel of the manor, there to 
remain and continue, and to place, lay, and continue wood there 
for the neceſſary uſe and making of the ſaid pits, and to take 
and carry away from thence with waggons, carts, &c. part of 
the coals laid there, and to burn and make into cinders other 
part of the coals laid there during and at the will and pleaſure 
of the ſaid lord or his tenants; then the plea ſets forth the Lord 
Iruin's title, and the tenant's title, who juſtifies under him. 


The 
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The plaintiff replies and traverſes the cuſtom, and thereupon 
iſſue is joined, which was tried at York by a ſpecial jury, and a 
verdict was given for the defendant for the cultom. 


Upon a motion in arreſt of judgment in the Common Pleas, 
the cuſtom was there adjudged to be void, and that court gave 
judgment for the plaintiff upon the inſufficiency of the bar, and 
awarded a writ of inquiry of damages, the defendant having in 
his plea acknowledged the treſpaſs, and thereupon final judgment 
for damages and coſts was entered for the plaintiff, and as to 
the other iſſue upon the Not guilty, (as to the other part of the 
treſpaſs,) the entry was, that the defendant eat inde fine die. 


Hereupon a writ of error was brought by the defendant below; 


and upon the general errors aſſigned, this caſe was argued laſt 


term by Tho. Botle for the plaintiff in error, and by Mr. Serjeant 
Prime for the defendant, who began firſt, although he was for 
the defendant in error : it was a ſecond time argued this term by 
Serjeant Bootle for the plaintiff in error, and by Mr. Hume Camp- 


_bell, the king's counſel, for the defendant : and laſtly, it was 


argued by Sir 7%n Strange for the plaintiff in error, and by Ser- 
jeant Belfield for the defendant, in Michaelmas term 18 Geo. 2. 


Two points were made: 1. Whether this wasa good and reaſon- 
able cuſtom, or e loci ? and, 2. Whether the entry of the judg- 
ment be made rightly ? for if the cuſtom be good, or the entry 
be not legally or rightly made, in cither caſe the judgment is 
reverſable, | 


dg vent of In Eafter term 18 Geo. 2. Lee C. J. delivered the opinion of 


the court. 


the whole court of King's Bench, that this cuſtom was unreaſon- 
able and void, and conſequently the verdict found for the cuſtom 
could not hinder the Common Pleas from giving judgment for the 
plaintiff there, the defendant here by his plea having confeſſed the 
treſpaſs ; for it is not to be doubted but the finding of the jury is 
void, if the cuſtom be bad in point of law. The Chief Juſtice 
ſaid the cuſtom was void for theſe reaſons; 1/, Becaule it is 
very uncertain, for the word near is of great latitude, and too 
looſe to ſupport a cuſtom, ſuch as this is pleaded to be; 2dly, 
Becauſe it was very unreaſonable, for it laid ſuch a great burden 
upon the tenant's land, without any conſideration or advantage to 
him, as tended to deſtroy his eſtate, and defeat him of the whole 
profits of his land, and ſavours much of arbitrary power, being 
pleaded to be at the will and pleaſure of the lord, and to do it as 
often and when he pleaſes: and if a cuſtom be unreaſonable, no 
length of time can make it good; quia in conſuetudinibus non diu- 
turnitas temporis ſed ſoliditas rationis eft conſideranda. Co. Lit. 141. 3 
| 3 an 
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and what was ſaid at the bar touching the public utility of coal- 
pits to the realm cannot be confidered, for the pits may be worked 
without this cuſtom, for aught that appears to the contrary. 
The caſe in 1 Roll. Abr. 560. pl. 1. differs from the caſe at bar; 
{o does 3 Lev. 160. and 1 Lev, 231. As to what was ſaid at 
the bar, that this being a queſtion between the Jord and his 
copyholders, the cuſtom might have a reaſonable commence- 
ment, and that the lord might grant his lands to the copyholders 
charged as he thought fit, and that a copybolder, in the eye of 
the law, was but a mere tenant at the will of his lord : I anſwer, 
that ne-has more than an eſtate at will, for he has an inheritance 
ad voluntatem domini ſecundum conſuetudinem maneri ; et conſuetudo 
e altera lex, 4 Rep. 21. And to ſupport this cuſtom would be 
to take away the whole benefit of the land granted originally to 
the copyholder by the lord; and it is a void cuſtom and contrary 
to law, that the leſſor ſhall have common encounter ſon demiſe quia 
eft part del choſe demiſe, Palm. 212.3 and this cuſtom being 
pleaded to be at the will and pleaſure of the lord, tends to make 
him judge in his own cauſe, which the law will not endure. 


Lit. ſec. 212, 


As to the objections which have been taken to the entry of the Second 
judgment, we are all of opinion, that it is very rightly entered; Point. 
it appears by the defendant's plea, that he has confeſſed the cauſe 


of action. If therefore the cuſtom be void, as it certainly is, 
the jury's finding for the cuſtom cannot hinder the court from 
giving judgment. Carth. 372. or 307. 27 Ed. 4. Bar. fo 46. 
2 Roll. Abr. 9g. The judgment is rightly given upon the de- 
fendant's plea, and not upon the verdict; nullo reſpectu habito 
veredicto. The ſetting aſide the verdict would have been wrong: 
this is not like the caſe in Carthew; this is ſuch a verdict as does 
not ſtop the court from awarding a writ of inquiry of damages. 


The judgment of the Common Pleas was affirmed by the 
whole court. Vide Davis 39. 6. 4 Rep. 21. 2 Ric. 2. 3. 
21 Ed. 4. 8. b. Lit, Rep. 233. Hutt. 101. Het, 126, Co. 
Lit. 59. 1 Leo. 11. 2 Roll. Abr. 266. 5 
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John Martin, on the Demiſe of Thomas Tregon- 

well Eſq. Plainiiff in Error, verſus John Stra- 
chan the younger Eſq. and Luke Harriſon, 
Defendants. | 


ijedtment of Lands in Milton in the County of Dorſet. 


ACOB BANCKS eſq. upon the 27th day of February 1737, 

died inteſtate, and without iſſue, ſeiſed of the manor of M:/- 

ton Abbas in Dorſetſhire, and of divers other lands and tenements 

in the ſame county, of the yearly value of 3009/., which were 

the ancient inheritance of the family of Tregonwell, of which 

family the ſaid Jacob Bancks was, by Mary his mother, who way 
a Tregomuell, | 


The defendant Strachan (though he was born in England) was 
of Swedi/b parents; and the defendant Harriſon, as his agent and 
ſervant, having upon the deceaſe of the ſaid Jacob Bancks got 
into the poſſeſſion of his eſtate, Thomas Tregonwell, who claims 
as heir at law to the ſaid Jacob Bancks on the part of the mother, 
viz, by the ſaid Mary, who was a Tregontuell, brought this eject- 
ment to try his title to the ſaid manor and lands, to which the 
defendants pleaded the general iſſue Not guilty. 


This cauſe was tried at bar in the court of King's Bench in 
Michaelmas term 1738, when the jury found a ſpecial verdict, 
which is very long, by reaſon that ſeveral deeds and ſettlements 
are found thereby, and ſet forth therein verbatim, but the ſub- 
ſtance thereof is to the effect following, viz. 


That the lands in queſtion were the inheritance of John Tre- 
gonwell eſq. the great grandfather of the leſſor of the plaintiff | 
Thomas Tregonwell, ; 


That this John Tregonwell died ſeiſed thereof in the year 1639, 
leaving iſſue two ſons John and Thomas. 5 


That Jobn the ſon had iſſue John the grandſon ; and that the 
lands, upon the deceaſe of John the ſon, deſcended to John the 
grandſon; who having iſſue only two daughters Mary and Catha- 
rine, he, in the year 1680, by a ſettlement dated the 3d day of 
June in that year, made upon the marriage of Mary his eldeſt 
daughter with Francis Lutterel eſq. ſettles great part of his eſtate | 
(after ſome limitations in part to the uſe of him elf and Jane his 
wife as a proviſion for themſelves for life) to the uſe of the ſaid 


Francis Lutterel for life, remainder to the ſaid Mary for life, re- 
k mainder 
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mainder to her firſt and other ſons of that marriage in tail male, 


remainder to her firſt and other ſons by any ſecond or other huſ- 
band in tail male, remainder to his ſecond daughter Catharine for 
life, with like remainders to her firſt and other ſons in tail male, 
remainder to the daughters of Mary in tail, remainder to the 
daughters of Catharine in tail, and in default of ſuch iſſue, /imits 
the reverſion in fee to his own right heirs. | 


The other part of his eſtate he limits by the ſame ſettlement 
to his daughter Catharine for life, with remainder to her firſt and 
other ſons in tail, remainder to his eldeſt daughter Mary for 
life, remainder to her firſt and every other ſons in tail male, with 
the like remainders for the daughters of "Catharine, and after- 
wards of Mary in tail; and for default of ſuch iſſue, limits lile- 
wiſe the reverſion in fee of this other part of his eflate to his own 
right heirs. | 


The jury find that John Tregenwell, the father of Mary and 
. Catharine, died the 2yth day of January 1680, and that Catha- 
rine, his ſecond daughter, died the 11th day of Augu/ft 1683, 
under age and unmarried, and that thereupon Francis Lutterel 
and Mary his wife, in right of Mary, entered into that part of 


the lands alſo, which was limited to the uſe of Catharine and her 


iſſue, as well as that they had before entered into, and were ſeiſed 
of the other part of the lands which was limited to Mary and 

her iſſue; and that upon the deceaſe of Catharine the reverſion in 
fee of the whole eſtate (of which, during the life of Catharine, 
Mary was but a coheir with Catharine) deſcended to Mary as 
Tight heir of her father. * 


They find that the ſaid Francis Lutterel died, leaving only two 
daughters, and that the ſaid Mary his widow, after his deceaſe, 
married with Sir Jacob Bancks a Swede by birth, by whom ſhe 
had iſſue only two ſons, both born in England, to wit, John and 
Jacob, and that John the eldeſt ſurvived his mother, and died 
without iſſue in 1725 3 and that thereupon the ſaid Jacob Bancks 


Tenant in 
tail by pur - 
chaſe ſecun- 


the ſecond ſon entered and was ſeiſed as tenant in tail with the dum formam 


reverſion in fee in himſelf, which reverſion in fee deſcended from 
2 Tregon«ell the father of Mary, to Mary, and from her to 

er eldeſt ſon 2 and from him to her ſecond ſon Jacob, ſo 
that this reverſion was in Jacob by deſcent ex parte maternd, 


They find that Jacob Bancks being fo ſeiſed, did in Michaelmas 
term 1725 ſuffer a common recovery in the uſual form, having 
by a deed of bargain and ſale enrolled made a tenant to the pre- 
cipe, and by 2 deed declared that ſuch recovery ſhould be 
and enure to the uſe of himſelf and his heirs, and died without 
iſſue, | 


1 | They 


doni, with 
the reverſion 
in fee in 
him, both 
ex parte ma- 
ternã, 


ſuffers a re- 
covery to the 
uſe of his 
own right 
heirs. 
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The lefforof They then find the pedigree of Thomas Tregonauell the leflor 


the plain- 
tiff's pedi- 
gree. 


The defend- 
znt's pedi- 
Free. 


—— 


of the plaintiff in error, to wit, that he is the great grandſon and 
heir of Thomas Tregonwell, who was, as before mentioned, the 
ſecond ſon of the firſt- named n Tregonwell, which Jobn died 
in the year 1639, leaving iſſue as beſore mentioned hn his 
eldeſt ſon (who was the grandfather of the ſaid Mary the mother 
of Jacob) and alfo the ſaid Thomas the plaintiff's great grand- 
father; ſo that the leſſor of the plaintiff is undoubtedly heir to 
the ſaid Facob Bancks on the part of the mother, and entitled to 
his eſtate as ſuch, in caſe the lands are deſcendible to his heir 
on the part of the mother. | | | 


The jury next find the pedigree of the defendant Strachan ; 
viz. That Lawrence Beng ton Bancks an alien and Swede, had 
iſſue by Chriſtina his wife an alien, one ſon, the before named 
Sir Jacob Bancks, and three daughters named Brito, Ingri, and 
Anna Chriflina, all aliens born in Sweden; and that Brita the 
eldeſt daughter married one Peter Bohmgreen, an alien and Swede, 
and had iflue by her ſaid huſband four daughters, namely, Muria- 
Chriſtina, Brita, Chriſtina, and Margaretta, all aliens and Swedes, 
and died leaving no other ifſue : and that the ſaid [ngr: was 
married, and had iſſue, whoſe names are unknown to the jury, 


| and are all aliens and Swedes, and died leaving ſuch iſſue, who 


are now living in Sweden; and that the ſaid Anna Chriflina 18 
dead without iſſue; and that the ſaid Maria Chriſtina and the 


ſaid Brita, daughters of the ſaid Brita.. by the ſaid Peter Bohm- - 


green, are living: and that the ſaid Chrifina, daughter of the 
faid Brita by the ſaid Peter Bohmgreen, was married and had. 
iſſue, whoſe names are unknown, and who are all aliens and 
Swedes, and is ſince dead, leaving ſuch iſſue who are now alive. 


They find that Margaretta, the fourth, daughter of the ſaid 
Peter and Brita Bohmgreen, was married in the county of Mid- 
dl:{ex to one John Strachan an alien and Swede, and had iſſue by 
her faid huſband one fon, namely, John Strachan eſq. the de- 
fendant, who was born on the 17th day of March 1707, at the 
city of London within the kingdom of Great Britain ; and that 
the faid Margaretta, mother of the ſaid Mr. Strachan, died in 
February 1726, leaving the ſaid Mr. $/rachan her only ſon. 


They find that the ſaid Lawrence Beng flon Bancks and the ſaid 
Chriftina his wife, and the ſaid Sir Jacob Bancks their ſon, and 
the ſaid Brita, Ingri, and Anna Chriſtina their daughters, and 
the ſaid Peter Bohmgreen, and the ſaid Chriſtina and Margaretta 
(mother of the ſaid defendant "wp Strachan), were all aliens and 
Sevedes, and ſo continued to the times of their reſpective deaths: 
and that the ſaid Maria-Chriftina and the iaid Brita, the daugh- 
ters of the ſaid Peter and Brita Bohmgreem, and all the iſſue of the 
ſaid Ingri, ſiſter of the ſaid Sir Jacob Bancks, and all the iſſue of 
the ſaid Chriſtina (daughter of the ſaid Peter and Brita Bohmgreen) 
are aliens. | ; 

The 


_ - 
* 
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The jury having thus found the facts, conclude to the judg- 
ment of the court, whether upon the whole, the entry of the 
plaintifF into theſe lands was lawful or not; and if the court are 
of opinion that it was lawful, then they find for the plaintiff; - 
but if the court are not of that opinion, then they find for the 

defendants upon this ſpecial verdict. | 


The general queſtion was, Whether the leſſor of the plaintiff, 
who claims as heir ex parte maternd, is entitled ? 


It was argued for the plaintiff that he was well entitled to re- 
cover; 1/, Becauſe the rule of law is clear, that an eſtate of one 
dying ſeiſed hy deſcent ex parte maternd, can deſcend to none 
but the heir ex parte maternd: this is founded on natural juſtice, 
that an eſtate ſhould go to the family and blood from whence it 
came, where the owner has not himſelf thought fit to give it 
from them. | 


2dly, Becauſe this eſtate was originally the inheritance of the 
mother of Jacob Bancks and her anceſtors; and therefore, if there 
| has been no interruption of the courſe of deſcent, it muſt now 
deſcend to Mr. Tregonwell. The only interruptions inſiſted on 
are, the ſettlement in 1680, and the recovery and deed of uſes 
in 1725. N | 


As to the former, they inſiſted it was only a temporary inter- 
ruption of the poſſeſſion by the particular eſtates carved out of the 
fee, but the inheritance was (till left to deſcend ex parte maternd ; 
and whenever thoſe particular eſtates ſhould determine, whether 
by deaths of the parties, or by bar or extinguiſhment of them, 
the poſſeſſion would return to the old inheritance again. 


And as to the recovery and deed of uſes (they ſaid) they only 
determined and barred the particular eſtates, and conſequently 
let the reverſion in fee into poſſeſſion in the ſame condition and 
quality as when in reverſion, and therefore (they argued) could 
not alter the nature of the ancient uſe, or deſcendible quality of it. 


And they ſaid that this is clearly the caſe of a fine levied by 
tenant in tail, who has the reverſion in fee in himſelf, it having 
been ſettled that ſuch a fine extinguiſhes the eſtate-tail, and lets 
the old reverſion into poſſeſſion ; nor is there any material dif- 
ference between a fine and recovery, they are both univerſally 
held to be bars (ſo far as their reſpective powers reach) of the 
particular eſtates, and conveyances of their own inheritances 
in fee. | 


For the defendants it was argued, that the leſſor of the plaintiff 


as heir ex parte maternd had no title; for that Jacob Bancks, 
| V3 ns 
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tenant in tail by purchaſe ſecundum formam toni, by the common 
recovery, to the uſe of himſelf in fee, acquired a new fee de- 
ſcendible to his own right heirs general, and that the title under 
the ſettlement was thereby deſtroyed : they ſaid, it was true in- 
deed that if one ſo ſeiſed had made a ſeoffment to the uſe of his 
own right heirs, it would have worked no alteration, but been 
the ſame uſe, according to Co. Lit. 13. 3 Lev. 406. Salk. 590. : 


but that is only in caſe of a deſcent, whereas the eſtate Jacob 


Bancks took under the ſettlement was as a [purchaſer ſecundum 
formam dont. | | | 


It was objected for the defendants, that there is a very material 
difference between a recovery and a fine; I/, That a recovery 
not only bars the eſtate-tail, but all the remainders aſter it. 


. 2dly, That a recovery is the proper conveyance of a tenant in 
tail with remainders over, and therefore operates as a grant from 


the tenant in tail, and that the recoveror has a fee, and comes in 


under tenant in tail in the per as his grantee, and therefore as a 
purchaſer, 


345 That the eſtate is continued and enlarged by the com- 
mon recovery. . | 


In anſwer to the firſt objection it was ſaid by the plaintiff's 
counſel, that the diſtinction between a recovery and a fine is im- 
material, becauſe the diflinftion affects only the extent of the 
bar or extinguiſhment, but not the manner of the operation of 
thoſe inſtruments: it proves the recovery to be a bar or ex- 
tinguiſhment of the eſtates-tail both in poſſeſſion and remainder, 
but doth not prove it is leſs a bar or extinguiſhment of either; 


and the bar or extinguiſhment of both by the recovery, as much 


lets in the reverſion in fee after both, as the bar or extinguiſh- 
ment by fine of one lets in the reverſion in fee dependent on that 
one only, s 


Nor can the above diſtinction be applicable to the caſe of a 
recovery by tenant in tail with an immediate reverſion in fee in 
himſelf, and it ſeems extremely difficult to maintain that in ſuch 
a caſe a fine would operate to the old uſe, and go ex parte ma- 
terng ; but that in the caſe of a recovery it operates to a new uſe 
only, becauſe a recovery will bar or deſtroy an intermediate re- 


mainder in tail: and they contended for the defendant, that 


whether Jacob Bancks, in the preſent caſe, had levied a fine or 
ſuffered à recovery to the uſe of himſelf in fee, they ought either 
of them to have had the yery ſame operation of the other, and 
the very fame effect: o let in the old reverſion to deſcend ex parte 


£2 
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It was ſaid by the plaintiff's counſel in anſwer to the ſecond 
objeCtion, that it would be to make the recovery operate not as a 
bar to the particular eſtates-tail in poſſeſſion and remainder, 
(which is the ſenſe and language of all the books,) but as a bar to 

acob Bancks's own reverſion in fee, which is abſurd ; nor indeed 
is a recovery in any other ſenſe a grant from the tenant in tail, 
than as it is a common aſſurance by which he may bar thoſe par- 
ticular eſtates, and acquire and convey the fee- ſimple in poſ- 
| ſeſſion; but it is no leſs ſuch an acquiſition, if he gets it by bar- 
ring the intermediate particular eſtates and letting in his own fee 
into poſſeſſion, than fi could be ſaid to be a grant of the eſtate- 
tail irſelf to himſelf in fee : but whatever might be the caſe where 
the eſtate- tail in poſſeſſion, together with the remainder and re- 
verſion, is in others; yet where the tenant in tail in poſſeſſion 
has alſo the reverſion in fee, (they inſiſted) the recovery operates 


as a conveyance of the reverſion, and as a bar of the interme- 


diate eſtates. 


That at moſt a recovery is not a ſort of conveyance. more pro- 
per to bar remainders, than a fine is to bar an eſtate- tail alone; 
nor can the recoveror in, a recovery come in more under the 
tenant in tail, or his eſtate-tail, or be more properly a grantee 
from him of the eſtate-tail, than the conuſee in a fine is under 
the conuſor; and yet that notion clearly doth not prevent the 
eſtate-tail from merging in the fee in this latter caſe, | 


As to the 3d objeQtion, that the eſtate-tail is continued and 
enlarged by the recovery, the plaintiff's counſel ſaid, that this, at 
beſt, is but a very inaccurate manner of ſpeaking, if not unin- 
telligible and abſurd, fince an eſtate- tail cannot continue longer 
than the iſſue per formam doni ; and a fee- ſimple cannot with any 
propriety be called an enlarged eſlate-tail. The only reaſonable 
ſenſe of ſuch expreſſions is, that the tenant in tail has, by exer- 
ciſing the power, given him by the law, of barring the eſtates- 
tail, become poſſeſſed of the abſolute fee in poſſeſſion: but in this 
ſenſe it makes out the plaintiff's caſe, not the defendants ; nor 1s 
this any other ſort of enlargement of his eſtate, than a ſurrender 
of a tenant for life to the remainder-man in fee is an enlarge- 
ment of the remainder-man's eſtate; and is more properly, 
therefore, an enlargement of the fee- ſimple, by ſinking the par 
ticular eſtate, which is abſolutely deſtroyed, 


Nor doth this manner of conſidering the recovery in the leaſt 
injure the abſoluteneſs of that power which the law gives the 
tenant in tail over the eſtate, becauſe he acquires as much this 
way as the other, with this advantageous circumſtance, that it 
keeps the eſtate in its natural 3 and prevents this act 2 
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for one purpoſe only, from enuring to another which he never 
' thought of, and which if he had, he might, and probably would 
have avoided; and for theſe reaſons the counſel for the leflor of 
the plaintiff prayed that the judgment given by the court of King's 
Bench might be reverſed, | 


Aſter time taken to conſider, judgment for the plaintiff. 


"Tenant in Curia—This is an ejectment of lands in Milton in the county 


9 pur- of Dorſet upon the demiſe of the heir of Jacob Bancks ou the part 
1 his mother: upon Not guilty the jury have found a ſpecial 
ex parte ma- verdict, whereupon the ſhort ſtate of the caſe is, That 

—_ with 

eve hon In 


fee in himby Jacob Bancłs tenant in tail by purchaſe ſecundum for mam don: 
deſceat ex (under a marriage-ſettlement made in 1680 by an anceſtor) e 
Pa fager Parte maternd, with reverſion in fee to himſeſf by deſcent ex parte 
» common maternd, ſuffers a common recovery to the uſe of himſelf in fee; 
recovery to and whether this fee ſhall deſcend to the heir of Jacob Bancks ex 
| 3 parte paternd, or ex parte maternd, is the queſtion; and if it ſhall 
fee, ih · lands not deſcend to his heir on the part of his mother, there: is no title 
ſhall deſcend found for the leflor of the plaintiff, and the poſſeſhon of the de- 


to his heirs - . a : 1 
general and fendants is ſuſſicient to entitle them to judgment. 


not to the 
beit ex parte We are all of opinion that judgment ought to be for defend- 


maten. ants, becauſe Jacob Bancks took by purchaſe under the ſettle- 
ment, and not by the deſcent. | 


Purchaſe, The word purchaſe in common ſenſe means no more than 
whatit. when a man gives money for any thing; but in a legal ſenſe 

every man js a purchaſer of an eſtate who does not take it by de- 
* Alord ſcent“; and whenever a man gains a new eſtate. he is ſaid to 
2 take it by purchaſe; ſo a man may take as heir of another and 
hardly be laid Pet be a purchaſer; as if lands be granted to A., remainder to 
to take as a the right heirs of B., the heir of B. takes by purchaſe and not 
purchaſer or hy deſcent, becauſe B. had nothing in him; for nothing can de- 


def, in hi 
by celcent. ſcend to a man from a father who had no eſtate in him. 


Jacob Bancks having the eſtate-tail in him by purchaſe, and 
the reverſion in him by deſcent, b:th on the part of the mother, 
is what makes the diſpute in this caſe. 


Before the ſtatute de donis conditionalibus, a man ſeiſed to him- 
ſelf and the heirs of his body had a fee conditional, and as ſoon 
a+ he had iſſue the condition was taken to be performed, and he 
then had an abſolute fee, which he could ſell, and thereby diſin- 
herit his iſſue; to prevent which, the ſtatute de donzs was made a 

8 and 
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and for a long time was thought to be a good law, but in time 
great inconveniences enſued from it; the power of the barons 
was thereby greatly increaſed, it hindered the king of his for- 
feitures, younger children could not be provided for, nor money 
raiſed under the greateſt neceſſities or misfortunes of tenants in 
teil: it was in vain to endeavour to get the Houſe of Lords to 
repeal this ſtatute for the reaſon above, and therefore mankind 
looked out for ſome other method of avoiding the evils it had 
introduced; and about 200 years afterwards, in the time of Ra- 
ward the 4th, (who was a wiſe prince, though he had ſome hu- 
man failings,) the judges, who in all ages have ſet their faces 
againſt perpetuities, introduced common recoveries to bar the 
iſſue and remainders in tail, (which have now been in uſe near 

oo years,) under a notion or pretence that a common recovery 


Was implicitly excepted out of the ſtatute de donis, and that the 


iſſue in tail was entitled to a recompence in value: but this is a 
ſtrange conſtruction, and ſeems to me to deſtroy the very intent 
of this ſtatute; and whenever reaſons have been attempted to be 
given for common recoveries being bars, or excepted out of the 
ſtatute de donis, ſtrange abſurdities appear. Every body allows 
the remainder-men are barred thereby, as well as the ifſue in 
tail, and yet the recompence over in value does not extend to 
remainder-men ; beſides, the recovery over in value is againſt 
an officer of the court, who is the common vouchee, and this 
part of the proceſs is a mere fiction: whoever therefore attempts 
to put theſe feigned recoveries upon the ſame foot with true and 
real recoveries upon title, will run into abſurdities. 


We think common recoveries are common aſſurances with the 
conſent of the parties, and are not to be compared to a judgment 
or proceeding in any other real action; /, Becauſe now by long 
cuſtom and uſage they are become common aſſurances ; 2dly, 
Becauſe they are ſuffered by conſent of the parties; and a re- 
mainder can be barred upon no other principle than this, that a 
common recovery is a common aſſurance. 5 Rep. 40. a. b. 
Piggott, who was as able a conveyancer as any man of the pro- 
feſſion, has confounded himſelf and every body elſe that reads 
his book, by endeavouring to give reaſons for, and explain com- 
mon recoveries. Piggott 18, 19, 20, 21. I only ſay this to 
ſhew, that when men attempt to give reaſons for common re- 
coveries they run into abſurdities, and the whole of what they 
ſay is unintelligible jargon and learned nonſenſe : they have been 
in uſe ſome hundreds of years, have gained ground by time, and 
we mult take them as they really are, common aſſurances. * I 
only deliver this as my own notion of recoveries, leaving others 
to their own judgment and opinion, 


Now 
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Now if what Piggott ſays be true, that the recoverer comes in, 


in continuance of the eſtate- tail, and that the recovery enlarges 


the eſtate-tail, which by ſuppoſition of law has perpetual con- 
tinuance, then Jacob Bancks's reverſionary — 7 could never 
come into poſſeſſion; but whether the recovery diſcontinued, 
barred, annihilated, or conveyed the eſtate-tail, I think it is the 
ſame thing. | | 


Our opinion is, that Jacob Bancks by the common recovery 
conveyed a fee to the recoveror; and as there cannot be two 
fees, the reverſion in fee comes too late, ſo that it was not the 
reverſion that he conveyed; and we are of opinion that the uſes 
ariſe out of the eſtate - tail which Jacob Bancks had by purchaſe 
originally per avs rn doni, and not out of the reverſion; and that 

| the lands in queſtion deſcended to his heirs ge- 
neral, and not to the heirs ex parte maternd, becauſe he took the 
eſtate- tail by purchaſe. Judgment for the defendant. 


Note ; If Jacob Bancks had been tenant in tail by deſcent ex 
parte materna, and ſuffered a recovery to the uſe of himſelf in 
fee; Quære, if the lands would not have deſcended to his heir 


cr parte maternd? Abbot verſus Burton, Salk. 590. 


Order of ſeſ-· 
ſions muſt 
adjudge, and 
not ſtate the 
evidence 


only, 


Rex verſus The Inhabitants of Luffington. B. R. 


AN order of two juſtices to remove Elinor the wife of William 
Hellier from the pariſh of Simond/bury to Luffington, as the 
place of her huſband's laſt legal ſettlement, was confirmed by the 
ſeſſions : and now, upon removing the order of ſeſſions, it is thus 
ſtated ſpecially; viz. Upon hearing the e. made by the 
pariſh of Lufington to an order for removing the ſaid Einar from 
the pariſh of Simondſbury to Luffington, as the place of her huſ- 
band's laſt legal ſettlement, it appeared to this court, and this 
court doth adjudge it to be true, that William Hellier about 18 
years ago was married to Mary Hanbury by a perſon in a black 
gown and a band, whom they took for a clergyman, but ſince 
have been informed was a layman ; that the church matrimonial 
ſervice and the ring were uſed in the ceremony ; that it was in a 
private houſe ; that they lived together nine or ten years; that 
on the roth of June 1742 the ſaid William Hellier was married 


to the ſaid Elinor at S. by a clerk in holy orders, and that this 


marriage was (in the life of the ſaid Mary) by licenſe; where- 
upon the ſeſſions confirmed the order of two juſtices. But per 
totam curiam—The order of ſeſſions was quaſhed, becauſe it does 
not adjudge that the firſt marriage was really a marriage or not, 


but only ſtates evidence of a marriage; and they ſaid they would 
| 15 | | not 
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not give any judgment whether the firſt marriage was good or 
not, but that the ſeſſions ought to have determined that matter, 
and if they had judged wrong, this court would have ſet them 
right. | 
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Anonymous. B. R. 


1* an action of covenant upon a leaſe the breach aſſigned was Covenant for 


for non-payment of rent, and not repairing the premiſes it 
was now moved, that upon payment of what ſhall appear due for 
rent, proceedings as to ht ſhall ſtay. Per curiam— This has 
often been done, ſo let it be referred to the maſter. 


non- pay- 
ment of rent 
and not re- 
pairing re- 
ferred to the 
maſter as to 


rent, and on payment thereof proceſs to ſtay as to that. 


Rex verſus Carroll, Eſq. a Barriſter, B. R. 


N information for a miſdemeanor was granted laſt term 
againſt the defendant upon the affidavit of Murphy; and in 
the vacation before this term Carroll indicted Murphy (the proſe- 
cutor of the information) for perjury in his athdavit ; and now it 
was moved for an attachment againſt Carrell ſor a contempt in en- 
deayouring to evade the juſtice of this court. But per curiam — 
As this Mr. Carroll has found credit with the grand jury, it would 
be too much for us to grant an attachment againſt him : but they 
ſaid this was a practice that but too often happened, and wiſhed 
there could be ſome method found out to put a ſtop to it; and 
that in the caſe of The King verſus Rhodes, the defendant was 
indicted for forging a will while the validity thereof was under 
a proper examination before a court of delegates; and when the 
indiftment came on to be tried before Lord Raymond, he refuſed 
to try it; and the court in the preſent caſe granted a rule for an 
attachment againſt one Redman for threatening Murphy the pro- 
ſecutor with danger of his life, and ſaying that he would be 
hanged, | 


Attachment 
againſt one 
for threaten · 
ing a proſe. 
cutor with 
danger of be+ 
ing hanged, 
but refuſed 
againſt the 
defendant, 
who ĩndicted 
the proſecu- 
tor for - 
Jury in his 
affidavit, on 
which the 
information 
was granted, 
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Low ver/as Newland. B. R. 
Amendment ASSAULT and battery; defendant pleaded /in aſſare!t demeſn ; 


oy — plaintiff replied de infuria ſua propria ; and now moved to 
Juria ſua pro amend his replication by replying molliter manus impeſuit : the 
propriato pleadings being all in paper and not entered on record, the court 


— granted the motion, ſaying there could be no inconvenience. 


Poſuĩt. 


Rex verſus The Vicar and Churchwardens of Froom 
Selwood. B. R. 


You cannot OTA; This was a cauſe in the paper, but only a word of 
e — courſe which was opened. and judgment prayed therein by 
Kent fora Sir John Strange, king's counſel, who had precedence next to 
matter of the Attorney-General ; after which Chapple Juſtice (abſente Lee 
— 5m Ch. Juſtice) called to Sir John to move, which he accordingly 
Pe did, and immediately after called to him to make a ſecond mo- 
tion, telling him that the firſt motion he had made was for his 
argument: but the gentlemen at the bar objected to this, ſo Sir 
Jahn did not move 2 his argument: but the court ſaid it was 
the rule and practice in the Common Pleas to move for your 
argument for every cauſe in the paper of courſe; and ſo it cer - 
tainly is; but it is not fo in Banco Regis. 


Rex ver/us The Mayor of Wigan. B. R. 


Mancamus Decron Bridgman rector of Wigan, as lord of the manor, 
3 claimed to hold a court-leet, at which the in-burgeſſes of 
give k key Wigan are obliged to attend to make a jury, which they have 
of the town- neglected and refuſed to do at two courts, by reaſon whereof no 
balltor'® buſineſs could be done; and therefore the court laſt term, upon 
manor to the reQtor's application, granted a mandamus to oblige them to 
Dold his leet attend, this court-leet having been uſually holden in the town- 
= e- hall of Wigan, which belongs to the corporation, the mayor 
though the refuſed to permit the rector to have the uſe of the town-hall ; 
. Jae had and therefore it was now moved by Sir Thomas Bootle and Mr. 
* oy Starkie for a mandamus to the mayor, to oblige him to deliver the 

key of the hall to Doctor Bridgman, to hold the court-leet there, 

and infiſted that the former mandamus for the burgeſſes to attend 

the leet would be of no uſe, if they could not have the uſe of the 


town-hall. 


Chapple Juſtice I can ſee no objection why we ſhould not 
graut a rule to ſhew cauſe. 
| Denniſon 
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Dienniſon Juſtice I never knew ſuch a mandamus as this grant- 


ed: the lord of the manor may hold the leet in what place he 
pleaſes in the manor, and the burgeſſes are bound to attend: the 
reaſon ſuggeſted to us for granting this mandamus is, that if the 
lord ſhould hold his leet in any other place than where it has 
uſually been holden, the in-burgeſſes are not bound, or will not 
attend it: but this reaſon doth not appear ſatisfactory to me, 
and there is no precedent of a mandamus of this kind. 


Chapple Juſtice—If the in- burgeſſes have attended this leet at 
the town-hall time out of mind, as is alleged, that cuſtom is a 
right. | 

But the rule for a mandamus was denied by Wright and Den- 
niſon Juſtices, contra Chapple, (abſente Capital. Juſtic.) there 
never having been a precedent of ſuch a rule.. 


In an Ejetment on the Demiſe of the Mayor, 
Aldermen, and Commonalty of Briſtol, ver/us 
— B. R. ; | n 


MX. Hen y moved to change the venue from Briſtol to the Rule to try 
next adjacent county, Cur.—Take a rule to try it in the L_ 
next county; the way is not to change the venue, but to try it county. 


in the next county. 


Rex ver/us Roberts. B. R. 


PON the traverſe of an inquiſition ſent out of Chancery to ve. fa. ona 

be tried in B. R. the venire facias muſt be made returnable traverſe of 
upon a general return, and not upon a day certain. 2 
returnable at a general retum. 


Drew verſus Marriot. B. R. 


THE was a rule to ſhew cauſe why the proceſs ſerved upon the Service of 


defendant ſhould not be diſcharged, the fame being ſued in pres 
Middleſex, and the defendant being ſerved with it in London. becher the 


Upon ſhewing cauſe an affidavit of the plaintiff was read, wherein place where 
defendant 


he ſwore that the defendant promiſed him to appear to any writ (Cena. 


he ſhould ſue out; and it being a doubt whether the place ja London or 
where the defendant was ſerved was within the county of Middleſex. 
Middle/zx or the city, the court thought it a good ſervice, and 
diſcharged the rule. 


c UTYRGCLC” DET ITY OO. Ap” 
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Symonds ver/us Parmenter and Barrow, B. R. 


Amendment FN an aſſumpſit by original returnable in Trinity term 16 & 17 
- woe Geo. 2, Barrow being abroad, the plaintiff was obliged to pro- 
tion accord - ceed to the outlawry againſt him, (this being a joint aQion,) be- 
int to the fore he could go on againſt Parmenter : he accordingly did out- 
mor of the Jaw Barrow ; and afterwards on the 11th day of February in the 
the time of laſt Hilary term delivered a declaration to Garnett the defend- 
the delivery ant's attorney, intitled of Trinity term in the 16 & 17 Geo. 2. 
thereof, when the writ was returnable; in which declaration the record 
of the outlawry againſt Barrow was ſet forth, (as was neceſſary,) 
which outlawry was pronounced and recorded long after Trin. 
16 & 17 Geo. ſo that the title of the declaration was abſurd ; 
therefore it was now moved by Mr. Bancks, on behalf of the 
plaintiff, for leave to alter the title of the declaration, according 
to the truth of the fact, as to the time of the delivery thereof, 
which was on the 11th of February laſt, and to make it a decla- 
ration of the octave of the Purification of the Bleſſed Virgin Mary 
in that term, which was after the outlawry. Sir John Strange 
for the defendant objected, that a proper foundation to amend 
by had not been laid before the court, as might be done by filing 
a bill of Hilary term to warrant it by, and as was done in Ruſe// 
verſus Martin, Paſ. 10. Geo. 1. But per curiam—The affidavit 
of the fact, that the declaration was delivered the 11th of Fe- 
bruary laſt, is a ſufficient ground for us to make the title of it 
agreeable to the truth; and there is a difference between mend- 
ing a declaration in the body of it, and in altering the title of it ; 

and the rule for mending the title was made abſolute, 


Malachi Carolino's Caſe. B. R. 


Ambaſſador. Ik was interpreter to the ambaſſador to the court of Great 
Protection. Britain from the Bey of Tripoli, and being arreſted upon the 
proceſs of this court for a debt, a rule was made for the parties 
concerned in the ſuit againſt him to ſhew cauſe why he ſhould 
not be diſcharged out of cuſtody upon the fat. 7 Anne, which 
rule was founded upon Carolino s own affidavit, wherein he ſwore, 
that in May 1744 he was retained by the ambaſſador to be his 
interpreter, and to tranſa& his buſineſs in the cities of London 
and Weſtminſter, for the wages of 30. per annum, and that he 
was not a trader, or liable to a commiſſion of N and 
upon ſeveral other affidavits made by other perſons that he was 
not a trader, and upon the certificate of the ambaſſador himſelf 


that he was his interpreter. 


Mr. 
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Mr. Lloyd and Mr. Hume Campbell, in ſhewing cauſe, inſiſted 
he was not ſuch a ſervant as is within the meaning of the at. 
of Q. Ann. viz. a domeſtic ſervant z and notwithſtanding Mr. 
Attorney-General. and Sir John Strange totis viribus preſſed to 
have the rule made abſolute, yet the court was clear of opinion 
that there was not ſufficient matter laid before them to make the 
rule abſolute, for it does not appear that Carelino is a domeſtic 
ſervant; and Wright Juſtice with ſome warmth ſaid, it did not 
appear he had done any one act as a domeſtic ſervant, and that 
it was formerly thought neceſſary that a foreign ambaſſador's 
ſervant muſt lie in the houſe to entitle him to a protection under 
the ſtatute; ſo the rule was diſcharged. Vide Evans v. Higgs, 
Paſche 1 Geo. 2. B. R. Toms and Hammond C. B. 7 Gee. 2. 
Ward and Purcell, Mich. 2 Geo. 2. Moor ſecretary to the 
Ruſſian ambaſſador's caſe. Ward and Percy. Ball and Fitz- 
gerald. Lord Raym. 15 24. | 


Note; Lee C. J. was confined at home by the gout from the 
firſt Twe/day in term till the end of it. 


—_ 


MICHAELMAS TERM, 
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— 
. 


Howell qui tam ver/us Morris. B. R. 


HIS was an action upon the fat. 18 Eliz. cap. 15. againſt Leave to 
the defendant for making and ſelling gold rings of leſs <»pound 


fineneſs than the ſtatute directs, whereby the value of the rings the 2 ; 


ſo ſold were forfeited, one half to the og, aa the other to the fee dag 
arty grieved; and now Mr. Ha moved for leave to com- 5 "1285 

— 9 cited a caſe of Bell qui tam v. Wyatt, Trin. 1733, - wk - 
where there was no conſent, and yet the court in that caſe gave tute directe. 
leave to compound. Per curiam—lIt is in the diſcretion of the 

court to give leave to compound, and they deſired Mr. Harvey to 

look a little further into the caſe he had cited, and afterwards 

the court denied to give leave to compound. | 


* * 


n . - 
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Coates verſus Hewit. B. R. 


Debt upor a TH was an action of debt upon a bond with condition for 

— the payment of 54. on the iſt of Avgu/t 1742, and 5 J. more 
ondition to 

pay money on the iſt of Augu/t 1743, and 5. more on the iſt of 

at thre Auguſt 1744. The action was commenced and the bill filed 

8 in Eaſter term laſt, which was before the day of the laſt in- 

force b ſtalment: the defendant ſet forth the condition, and demur- 

making any red; and upon arguing this caſe by Serjeant Bootle for the de- 

one default. fendant, and Serjeant Draper for the plaintiff, the ſingle queſtion 

| was, Whether this bond was forfeited, and the action could well 

be brought before the day of the laſt inſtalment was paſſed ? And 

fer tot. curiam — The bond became abſolute by not performing 

- the firſt, or any one of the payments in the condition, notwith- 

ſtanding that the condition doth not fay, © that in default of 

„ payment at any of the ſaid times the bond ſhall be in force” 

and they ſaid there was a difference between debt on ſuch a deed 

as this, and an action on a contrad for paying ſeveral ſums at 

ſeveral times. See Co. Lit. 222. . Mo. 65. 10 Rep. 128. 


Co. Lit. 292. Owen 42. Judgment for the plaintiff, . 


Nete The ſame point exactly was determined between Halle? 
and Hedges afterwards in Eaſter term 25 Geo. 2. wherein there 
was judgment for the plaintiff. B, R. | 


Skinner verſus Stacey, B. R. 


Principal 1 defendant being a priſoner, moved, that upon paying the 
A principal, intereſt, and coſts, to be computed and taxed by 
mortgage the maſter, all proceedings in this action upon a bond for per- 
referred to formance of covenants in a deed of mortgage, and in an eject- 
— _ ment brought upon the ſame mortgage, might be ſtayed upon the 
5 Ann, , flat. 4 & 5 Anne, and that the defendant might be diſcharged out 
of cuſtody. Mr. Ford for the plaintiff objected, that the defend- 
ant had agreed to convey to the plaintiff the equity of redemp- 
tion; but it appearing, upon an affidavit read, that the plaintiff 
had not tendered to the defendant a deed of conveyance to be 
executed, and that no bill in equity was brought, the court 


granted the motion, after time taken to conſider thereof, 
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Benjamin ver/us Howell. B. R. 
TRESPASS laid at Hereford in the county of Hereford, for 


taking the plaintiff's cattle and driving them away, and con- 
verting them to his uſe ; defendant pleads Not guilty as to the 
converſion ; and as to the taking and driving them away, juſtifies 
as bailiff of the manor of A. that ſuch proceedings were had in 
the court of the manor, that a diftringas iſſued directed to the 
defendant, who by virtue thereof diſtrained the plaintiff's ſaid 
cattle to enforce his appearance at the manor court, and con- 
cludes gue ft eadem tranſgreſſio, without traverſing the place laid 
in the declaration; and after two arguments by Ford and Evans 
for the plaintiff, and Poole and Serjeant Beetle for the defendant, 
upon a ſpecial demurrer the court gave judgment for the plaintiff, 
that the plea without a traverſe was not an anſwer to the treſpaſs 
at Hereford; and Lee Chief Juſtice cited Cro. El. 089. which 
ſays a traverſe is neceſſary, and thought the plea bad in ſubſtance, 
Wright Juſtice was of the ſame opinion; but Denniſon Juſtice 
doubted whether it was bad in ſubſtance, but was clear it was bad 
in form; and hat being ſhewn for cauſe, judgment muſt be for 
the plaintiff, which was given accordingly. 
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Traverſe is 
neceſſary 
where de- 
fendant 
juſtifies at 
another 
place than 
is laid in the 
declaration. 
Cited for the 
plaintiff 
Cro. El. 504. 
Co. Lit.2$3. 
2 Lut. 1407. 
3 Lev. 113» 
227. 

Carth. 323. 
2 Mod. 86. 
For the 
defendant 
T. Tones 
146. 

Cro. Car. 
228. 

Salk. 641. 
Lut. 1862. 


1 R. Rep. 22 t. 327. Curtis v. Adams, Vide 1 Stra. 694. cited by J. Denniſon, 


Between the Pariſhes of Fittle worth and Pulbo- 
rough in Suſſex. B. R. 


72 LIAM Overirgton with his wife and three children 

came with a certificate from Pulborough to Fittleworth, and 
after continuing in the pariſh of F. ſome time, William O. at a 
court-leet held for the Biſhop of Winchefler for the manor of Am- 
berley (within which part of the ſaid pariſh of F, lies) was elected 
and ſworn tithingman for Cold Waltham that after having con- 
tinued in that office five months, he became chargeable to, and 
received relief of the ſaid pariſh of F., whereupon he was re- 
moved to the pariſh of Pulborough by an order of two juſtices. 
Pulborough appealed to the ſeſſions, who ſtate this matter ſpe- 
cially, and being of opinion that V. O. gained a ſettlement at 
Fittleworth, quaſhed the order of the two juſtices. 


And now it was moved by Sir John Strange and Mr. Burrell 
to quaſh the order of ſeſſions, and to confirm the order of the 
two juſtices, they inſiſting that the pauper had gained no ſettle- 
ment at F. /, Becauſe the manor where he was choſen and 
ſworn tithingman did not extend through the whole pariſh. 
2dly, Becauſe he did not ſerve the office a whole year, and was 

Vor. I. G actually 


A certificate 
perſon comes 
from one 
pariſh to an- 
other, and is 
choſen tith- 
ingman, but, 
before he has 
ſerved the 
office a year, 


mes 
chargeable, 
he is remove 
able. 
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tiff in Chan- 
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actually removed before the year was expired; and of that laſt 
opinion was the whole court, ſo quaſhed the order of ſeſſions, 
and confirmed that of the two juſtices. Lee C. J. ſaid, that as 
ſoon as the pauper became chargeable, the two juſtices had juriſ- 
diction to remove him, but laid no ſtreſs upon the manor or 
office not extending through the whole pariſh ; but they all held 
that he muſt ſerve the office for a whole, year, or could not 
thereby gain a ſettlement. 


Note: Mr. Juſtice Chapple was abſent all this term by reaſon 
of ſickneſs. | 


Anonymous. In Chancery. 


If the plain- II is a rule in the court of Chancery, that if che defendant 
P 


cery rep| 
a plea in 


5 leads in bar, the plaintiff muſt either ſet down the plea to be 
Jar, argued if he think it not good in law; or, if he think it good, 


he admits it he muſt reply to it and put the fads of the plea in iſſue; and 
to be good when the plaintiff has replied, he thereby has admitted the plea 


in law, 


Ante, 


to be good in point of law. 


HILARY TERM, 
18 Geo. II. 1744. 


Lord Inchiquin ver/us Lord O'Brien. In Canc. 
coram Lord Hardwicke, 7 Feb. 


Where the ORD Thomond by his will (inter al.) deviſed in this manner: 
perſonal eftate « As to my worldly eſtate both real and perſonal, I diſ- 
duelle e poſe thereof as follows bts which 
applies 5 pole thereof as follows : firſt, I will that all my debts whi 


payment * I ſhall owe at the time of my death ſhall be paid.” Lord 


Chancellor ſaid, if the will had gone no farther, this would have 


real eſtate be been ſufficient to have charged his real eſtate with his debts, in 


caſe his perſonal eſtate had fallen ſhort, Then he goes on in 


therewith. his will, and deviſes his real eſtate to truſtees, upon truſt that 


they ſhould ſell ſuch a competent part thereof (for the moſt 
money 
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money that could be got) as ſhall be ſufficient for payment of his 
debts and legacies: And my further will is, that the money 
te to be raiſed by ſale of my real eſtate ſhall be deemed as per- 
* ſonal,” And then he gives all the reſt and reſidue of his 

2 eſtate to Lord O'Brien, after payment of his debts and 
cgacles. 


It was proved in this cauſe by plaintiff, that Lord Thomond's 
perſonal eſtate at the time of making his will was about 8000 J., 
and it was proved by the defendant that it was about 15,000 J.; 
but at the time of Lord Thomond's death it was about 33, ooo ., 
and his debts about 50,000/. His real eſtate 8000 or 90001. 
per annum. 


The queſtion in this cauſe was, Whether the perſonal eſtate 
(viz. that part which was properly ſo, his chattels) ſhould go to 
Lord O Brien, diſcharged of the teſtator's debts and legacies ? 


Lord Chancellor—This queſtion depends upon the rules ad- 
hered to in a court of equity and the precedents there, and upon 
the meaning of this will, and of the application of thoſe rules to 
it. By law as well as equity the perſonal eſtate is the firſt and 
proper fund for payment of debts, and in this court as well as the 
ſpiritual court, is the only fund for payment of legacies. If the 
perſonal eſtate be exempted from the payment of debts or legacies, 
it muſt be done either by expreſs words, or by a plain intention 
ariſing from the whole tenor of the will; and if it is exempted, 
it muſt appear that it is given away by a ſpecific bequeſt ; and 
this muſt be taken along with it, that there is another fund raiſed 
for payment of the debts: and when a man by his will charges 
his real eſtate with payment of his debts, c. or directs it to be 
ſold for that purpoſe, there is no difference, for there are many 
caſes that prove this, and yet if the perſonal eſtate be not ex- 
preſsly exempted, or implicitly, viz. by deviſing it ſpecifically, it 
ſhall be firſt applied in exoneration of the real eſtate; and to di 
rect a real eſtate to be ſold out and out, is very different from 
the preſent caſe, for it is only ſaid here, that a competent part 
thereof ſhall be ſold; and there is no caſe wherever it was pre- 


tended that the perſonal eſtate was exempted where the reſt and 


reſidue was given in this manner, viz. * After payment of m 

&« debts and legacies;” and the meaning of the teſtator mu 

have been, that in caſe his perſonal eſtate ſhould fall ſhort, then 
that a competent part of his real eſtate ſhould be ſold ; but to 
take off the force of this, it is inſiſted that by theſe words in the 
will, «„ And my further will is, that the whole money to be raiſed 
&« by ſale of my real eſtate ſhall be deemed as perſonal,” the teſ- 
tator meant that ſo much of his real eſtate ſhould be ſold as ſhould 
be equal to his proper perſonal eſtate, and ſhould've added to the 


fame, and that out of hat aggregate fund, the debts, c. ſhould 
+ be paid, and after payment _ of that aggregate fund, the _ 
„ ue 
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due ſhould go to the reſiduary legatee ; but I ſee no foundation 
for this conſtruction, for it was never heard of, that becauſe a 
reſidue of a perſonal eſtate was given, that at all events ſome 
reſidue muſt paſs by the will; for no man can tell at the time of 
making his will how his perſonal eſtate may be increaſed or di- 
miniſhed, or how long he may live; ſo he decreed the perſonal 
eſtate firſt chargeable with the teſtator's debts and legacies. 
Vide Walter v. Bigg, or Pink, 31 Fuly 1736. Cheſter and Painter, 
2 Mm. Bampfield and Windham, Prec. in Eg. Wainwright 
and Benlow, 2 Vern, Prec. in Canc. 451. Barkham and Beth- 
lem Hoſpital. Stapleton and Colevill. Bromhall and Wilbraham. 


Haſcleword and Child, Auguſt 30, 1734. 


Ormichund verſus Barker, In Chancery. 


JT was held by the Lord Chancellor, aſſiſted by Lord Chief 

Juſtice Lee, the Maſter of the Rolls, the Lord Chief Baron, 
and Juſtice Burnett, that an infidel, pagan, idolater may be a wit- 
neſs, and that his depoſition ſworn according to the cuſtom and 
manner of the country where he lives may be read in evidence; 
ſo that at this day it ſeems to be ſettled, that infidelity of any 
kind doth not go to the competency of a witneſs. In the debate 
of this point, Ryder the Attorney-General cited the covenant be- 
tween Jacob and Laban, Geneſis, cap. 31. v. 52, 53- where Jacob 
ſwore by the God of Abraham, and Laban ſwore by the God of 
Nahor, Vide Pſalm 115. 106. v. 36. 
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8 IR William Chapple Knight, one of the judges of the King's 
Bench, died in the laſt vacation; and upon the firſt day of 
this term Sir Michael Faſter Knight, ſerjeant at law, was ſworn 
one of the judges of the ſame court in his ſtead, and upon the 
ſame day Edward Clive eſq. a learned barriſter, was called to 
the degree of ſerjeant at law, and ſworn one of the barons of the 
court of Exchequer, in the place of Sir Lawrence Carter, who 
alſo died in the laſt vacation; but Baron Clive was in ſo bad a 
ſtate of health that he was not able to take his place this 
term. The motto of his ring was Non vis exiget otium. Hor. 


lib. 4. od. ult. 


Bradburn ver/us Taylor. B. R. 


HIS was error upon a judgment in the Common Pleas, and 

the error aſſigned was, that the defendant (as It appeared 
by a certiorari to the clerk of the warrants of the Common Pleas 
and his return thereof } had affiled his warrant to defend by 
William Round his attorney, and that it appeared by the judg- 
ment which was tranſcribed, that the defendant appeared and 
defended by George Long his attorney. But per cur. —This 
error aſſigned is contrary to the record, therefore the judgment 
muſt be aſſirmed. Vide 1 Str. 684. Ld. Raym. 1414. 


Honour ver/us Wetherhead, or Whitehead, B. R. 


"I HIS was a rule to ſhew cauſe why the defendant ſhould not 

be diſcharged out of the county gaol of Surry upon common 
bail, he having been diſcharged as an inſolvent fugitive by the 
juſtices of peace for that county, upon the Hat. 14 & 15 Geo. 2. 
upon this caſe. The defendant was born in England, and when 
he was very young was carried over in his mother's arms to By- 
ten in New England. He grew up to be a merchant abroad, and 
traded to Great Britain, and was himſelf in New England when 


G3 he 


Inſolvent 


debtor. 
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he contracted all the debts he owes, and (among others) being 
indebted to the plaintiff in a large ſum of money, came over to 
England, and rendered himſelf to priſon according to the ſtatute, 
in order to take the benefit thereof, which the juſtices have 
nted him, as thinking him an object within the fugitive act, 
nce which he has been arreſted for the plaintiff's debt. 


And now Sir John Strange ſhewed cauſe why the defendant 
ſhould not be diſcharged upon common bail; and 1/, He in- 
ſiſted the defendant was not within the ſtatute, his debts having 
been contracted abroad. 2dly, That the act directed that fugi- 
tives ſhould render themſelves to the gaol of that county wherein 
they reſided for the laſt fix months before they fled ; and cited a 
caſe (wherein he himſelf was concerned) of Cann v. Boyd, Mich. 
13 Geo. 2. Boyd was born in Ireland, was put apprentice to a 
merchant in Holland, and ſerved his time, then ſet up for him- 
ſelf, failed, and fled to Ireland, ſtayed there until the inſolvent 
act, then came over to England and rendered himſelf, and ob- 
tained his diſcharge thereupon at the quarter ſeſſions. Being 
afterwards arreſted for a debt which he contracted with his 
plaintiff a merchant in England, obtained the like rule to ſhew 
cauſe, as in the caſe at bar; and it was ſtrongly inſiſted that he 
was a debtor here, that he was in foreign parts, that he came 
over on purpoſe to take the benefit of the act, that the intent 
thereof was to invite perſons hither who were afraid of a gaol : 
but the court thought him not within the deſcription of the pre- 
amble, ſo not within the ſtatute, and diſcharged the rule. And 
in the caſe at bar the court took time to conſider, 


Symonds verſus Parmenter and Barrow. B. R. 


1H IS was an action upon a bill of exchange againſt the two 
defendants jointly by original writ. The defendant Par- 
menter only appeared, ſo that the plaintiff was under the neceſſity 
of proceeding to the outlawry againſt Barrow before he could 
declare againſt Parmenter alone; accordingly Barrow was out- 
lawed, which outlawry the plaintiff ſhewed in his declaration; 
to this Parmenter pleaded there was no ſuch record of outlawry 
the plaintiff replied guad habetur tale recordum. The plaintiff's 
attorney diſcovering that there was a miſtake in the record of 
outlawry, applied to the proper officer to amend the fame, agree- 
able to the exigent and proceedings that had been upon the out- 
lawry, who told him he would take care to ſet it right; accord- 
ingly the officer (filacer) applied to the court at the ſide-bar, and 
obtained of courſe a rule to amend the record of outlawry by the 
proccedings which had been thereupon, but without acquainting 
the court at the ſame time that Parmenter had pleaded nul tiel 
record. And now upon ſhewing cauſe why this ſide-bar rule 
15 ſhould 
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ſhould not be ſet aſide, the court ſaid they would not ſuffer a 
ſide-bar rule to ſtand which had been obtained in this unfair 
m inner, in not acquainting them with the whole circumſtance 
of the matter, and that they would not let the amendment be 
made without hearing Parmenter, who was greatly affected 
thereby; for if the record of the outlawry was not agreeable to 
the declaration, Parmenter at preſent had a very good defence in 
pleading nul tiel record; ſo the ſide-bar rule was diſcharged per 
totam curiam. But afterwards at another day this term, the 
court, upon hearing counſel on both ſides, ordered the amend- 
ment to be made in the entry of the outlawry agreeable to the 
proceſs, and the officer to pay defendant his coſts, and the de- 
fendant to have liberty to plead de novo. 


Between the Pariſhes of Sheepſhead in Leiceſter- 
ſhire and Milburn in Derbyſhire. B. R. 


HOMAS Membury a certificate-man came from the pariſh 2 Stra. 1223. 
of Sheepfhead to the pariſh of Milburn, by a certificate dated —— 
November 1733, was a ſchoolmaſter, and taught the charity- ter who is a 
ſchool there until his death in 1743, but in what manner he was certificate- 
admitted to this ſchool it does not appear, but only in general dent. 
that he officiated till his death. That Lady Ann Haſtings had by 
deed conveyed to truſtees 10 J. per ann. in truſt, to be paid to the 
vicar of Milburn for the time being, for the charity-ſchool ; that 
this 10/. per ann. had not been appropriated to any other uſe 
than paying it to the ſchoolmaſter; and whether Thomas Mem- 
bury had gained a ſettlement at Milburn, either as ſerving an 
office, or as having a freehold in the ſchool of 10 /. a-year, was 
the queſtion ; and the ſeſſions were of opinion, and declared he 
2 a ſettlement there, as having had a freehold in the 
chool. 


But per curiam, (abſente Fofter J. — A ſchoolmaſter is not an 
office, but only an employment; and what intereſt Thomas Mem- 
bury had in the ſchool, whether for life, or how otherwiſe, or 
how he was admitted to, or came into this employment, does not 
appear; and that the vicar is the perſon entitled to the 10 J. per 
annum, and not chooſing to teach the ſchool himſelf, paid it to 
this poor man as his deputy, which could not gain a ſettlement 
for any perſon whatever: ſo the order was quaſhed. Mr. Gun- 
dry, Mr. Ford, and Mr. Willmot of counſel for Sheepſhead ; Sir 

John Strange and Floyd for Milburn, 
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Martindale ver/us Fiſher, B. R. 


Axerment. T HIS is a ſpecial action upon the caſe, wherein the plaintiff 
P — ſets forth in his declaration that an horſe- race was agreed 
— con- to be run between an horſe of the plaintiff and one of Sir Mar- 
deration in maduke MWyvill's, and that in conſideration that the plaintiff had 
an cen on agreed to deliver to the defendant three yards and one- eighth pf 
anump- 1 
fit, without Cloth, the defendant agreed to pay to the plaintiff 5 J. 12 5. 6 d. 
an averment in caſe Sir Marmaduke M yvill's horſe ſhould beat the plaintiff's 
br eg horſe, but if the plaintiff's horſe beat Sir M. W.'s, then defend- 
the promiſe ant to pay nothing for the cloth; and avers, that Sir VH. W.'s 
ot plaintif, horſe won the race. Upon the general ifſue there was a verdict 
for the plaintiff, It was now moved in arreſt of judgment, and 
the exception taken to the declaration by Serjeant Bootle was, 
that it is not averred in the declaration that the cloth was deli- 
vered to the defendant. But to this it was anſwered by Mr. 
Ford, and reſolved by the court, that this was an action founded 
on mutual promiſes, and that here was only promiſe for promiſe, 
and therefore it was not neceſſary for the plaintiff to make an 
'averment in his declaration of the delivery of the cloth: and the 
court ſaid, the caſe of Nichols and Raynbred, Hob. 88. is in point, 
Denniſon J. (aid, that where a plaintiff declares, that in conſider- 
ation he thg ſaid plaintiff would deliver to the defendant a piece 
of cloth to the deſendant, that the defendant ſhould pay ſuch a 
ſum of money for it, in that caſe an averment of the delivery of 
the cloth is neceſſary ; but if plaintiff ſtates an agreement, and 
then lays it that in conſideration of ſuch a promiſe or agreement, 
Dc. there is no need of an averment. So N. B. the difference. 
And the pofea was ordered to be delivered to the plaintiff. Jide 


Hob. 106. Yelv. 136. 1 Lev. 293. Hard. 103. 


4 
. 


Vavaſor & al. Executors verſus Faux. In Error. 


B. R. 
pos HIS was an action of debt brought in the court below by 
udgments Faux againſt Vuvaſor and two other perſons executors; one 


— 2 of the deſendants pleaded plene adminiſtravit generally, upon 
defendants, Which Faux took judgment againſt him de get in futuro quando 
too of whom acciderint; the other two defendants pleaded judgments & plene 
only Join in Ye . ; 
bringing iniſtraverunt ultra. Faux replied, that the judgments were 
error, is dad. obtained per fraudem, and upon the trial had a verdict, where- 
upon thoſe two defendants brought a writ of error. Some 
trifling objections not worth ſetting down were taken to the de- 
claration, and the court ſaid, the only queſtion here was, Whe- 
ther this writ of error was properly brought by the two defend- 
ants below, without joining the vther defendant, againſt —_ 
77 NIE > 8 __ 
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there is judgment de aſſets in futuro ? and if there be any material 
exception to the declaration, the judgments muſt be reverſed in 
toto. And they were of opinion at preſent, that all the three 
defendants below ought to have joined in bringing the writ of 
error, and that they not all joining, is an objection that cannot 
be got over. Ulterius concilium. 

And afterwards this point was ſpoken to again Zune 24, 1745, 
when the writ of error was quaſhed without colts. Vide 2 Stra. 


977: 


Noke and Chiſwell verſus Ingham. In Error. B. R. 


IN an action upon ſeveral promiſes brought in the Common 
Pleas by Ingham againſt Neke and Chifavell jointly as partners. 
Noke pleaded a judgment recovered in C. B. by Ingham againſt 
them both upon the ſame promiſes : Ingham replied nul tiel re- 
cord; and upon iſſue thereon judgment was given againſt Noke, 
and a writ of inquiry of damages awarded, and final judgment : 
Chiſwell the other defendant pleaded that he was a bankrupt, 
and that the cauſe of action aroſe before he was a bankrupt ; 
and upon this iſſue is joined; whereupon the plaintiff Ingham 
below entered a nolle proſequi, viz. that he will not proceed any 
further as to the iſſue joined between him and Chifwell, 


And now upon a writ of error brought, Mr. Ford for the plain- 
tiffs in error objected, 1/2, That this being an action againſt two 
erſons upon a joint contract, and the plaintiff below having en- 
tered a nolle proſequi as to one of them, hath thereby diſcharged 


In an af- 
ſumpſit 
againſt two 
perſons who 
ſever in 
pleading, a 
nolle proſe- 
qui may be 
entered as to 
one, and it 
ſhall not 
deſtroy the 
action as to 
the other. 
Bankrupt, 


them both; 24!y, He objected that the entry of the nolle praſegui 


being by attorney was erroneous, for it ought to have been by 
Ingham in perſon. 


And in ſupport of the firſt objection was cited Boulter v. 
Ford, 1 Sid. 76. which was covenant againſt two, who cove- 
nanted to build a houſe in a workmanlike manner : one pleaded 
performance, and upon trial it was found for him; the other 
ſuffered judgment to go by default; and it was held by the 
court, that the verdict having found the covenant performed, 


diſcharged them "both, and that both defendants ſhould have 


their coſts. Blake's caſe, 1 Sid. 378. was alſo cited, to ſhew 


that in all caſes where an action is brought upon a joint contract 


againſt ſeveral defendants, and one of them is diſcharged by non- 
ſuit of the plaintiff, they ſhall thereby be all diſcharged. And to 
ſupport the ſecond objection, Cro. Fac. 211. 8 Rep. 58. Co. 
Lit. 138. 6b. | 


Serjeant Draper for the defendant in error, 1/, By the ſta- 
tute of 10 Auna, c. 15. the diſcharge of a debt as to one partner 
| 2h becoming 
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cro. Car. becoming a bankrupt ſhall not diſcharge the other partner; 2dly, 
239+ 243- There is a great difference between a nolle proſequi and a retraxit, 
2 Hawk. a . : 
P. C. 106. the firſt being only in nature of a nonſuit, and is no bar to a fu- 
ture action for the ſame cauſe ; but the latter is a bar to a future 
action, and ſo a complete diſcharge thereof; for it is conſidered 
as a departure in deſpite of the court, and is uſed to ſhew that 
the plaintiff ceaſes to proſecute his whole ſuit for ever; but a 
nolle proſequi may be as to part; and the action may be brought 
againſt both partners, though one pretends to be a bankrupt, for 
the plaintiff may falſify the certificate of the bankrupt. Star. 
5 Geo. 2.; for if the plaintiff be obliged to proceed againſt one 
only, he will lie under great difficulties, becauſe he muſt then 
ſet forth that the other is a bankrupt, which is a matter out of 
his knowledge. As to the objection to the manner of entering 
the nolle proſequi, precedents are in various ways; ſome that the 
party came (not ſaying either in perſon or by attorney); others, 
that he came by his attorney. 1 Saund. 202. 205. 339. 342. 
Co. Ent. 172.6. there it is by attorney, Raft. Ent. 654. ö. 


Lee C. J.—It is agreed on all hands, that in treſpaſs againſt 
ſeveral the plaintiff may enter a nolle proſequi as to one, and that 
will not diſcharge the other, and therefore I cannot ſee why it 
may not be done in this caſe ; and I do not ſee how ſo proper an 
advantage Gan be taken upon the fat. Anne, (as to the bank- 

Difference Tupt,) as is now taken by the entry of this nolle proſequt ; a re- 
berween's traxit is a total relinquiſhment of the ſuit, and has a very dif- 
= ph : ferent operation from a nolle proſequi : I am of opinion that the 
retraxit · judgment ought to be affirmed : Wright J. of the ſame opinion: 
Denniſon J. of the ſame opinion; and further ſaid, that the plea 
of the bankrupt is not a plea to the action, but only a perſonal 
diſcharge ; but that if one defendant was to plead a plea that 
was to go to the aCtion of the writ, he thought it might then 
have a different conſideration ; but that is not the caſe here : 
this caſe is exactly the ſame as where an action is joint and ſe- 
veral, for the „at. 10 Anne, c. 15. has made the partner (not a 
bankrupt) liable for the whole debt; and I never ſaw a declara- 
tion where upon a joint contract it was ſuggeſted that one of 
the defendants was a bankrupt ; and it might be doubtful at the 
time of bringing the action whether the perſon was a bankrupt 
or not; and I think this the moſt proper way of declaring, and 
the moſt proper form of entry; and this caſe is the very ſame 
(as to this matter of entering a nolle proſequi), as if it had been 
treſpaſs againſt ſeveral defendants. The judgment was affirmed. 
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Coleby verſus Norris. May 14, 1745. B. R. 
A Copy of meſne proceſs was ſerved upon the defendant, which 
upon the backſide thereof was dated at a day to come, 
(20 May 1745,) and even after the return of it, the proceſs it- 
ſelf was ſo likewiſe. Lawſon moved to ſet aſide the writ : but 
Per curiam, (abſente Lee C. J.) the indorſement of the date on 


the back of the writ is no part of the writ, the ze/fe being right 
is ſufficient, and he took nothing by his motion, 


Serjeant ver/us Read. B. R. 


Ts is an action of treſpaſs againſt the defendant, who is 
ſervant to the corporation of Penſance, for taking and car- 
rying away three buſhels of barley; the defendant pleads that 
one Richard Daniel was ſeiſed in fee of the manor of Penſance, 
in which there was a quay or pier, which was parcel of the ſaid 
manor; and that he and all thoſe whoſe eſtate he had, at their 
own coſts and charges for time out of mind, had repaired and 
ought to repair the ſaid quay or pier, and had of right taken a 
reaſonable duty called buſhelage, to wit, three Winchefter buſhels 
of barley out of and for every ſhip's cargo of barley brought upon 
the ſaid quay to be exported in any ſhip; and that he the ſaid 
Richard Daniel, by indenture of bargain and ſale, for the conſi- 
derations in the ſaid indenture mentioned, conveyed the ſaid quay 
or pier to the corporation of Penſance, to hold to them and their 
ſucceſſors in fee-farm for ever ; and that by virtue of the ſaid 
bargain and ſale, and of the ſtatute of uſes, the ſaid corporation 


QI 
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became ſeiſed in their demeſne as of fee; then he ſhews in his 


plea that the plaintiff brought upon the ſaid quay a ſhip's cargo 
of barley, containing 1200 Winchefler buſhels, to be exported ; 
and that he, as ſervant to the corporation, and by their command, 
took out of the ſame ſhip the three buſhels of barley in the de- 
claration mentioned, as it was lawful for him to do by virtue of 
the ſaid preſcription : the plaintiff replies, that the defendant 
took the barley of his own wrong, and traverſes the preſcription 
and thereupon iſſue is joined, and a verdict is found for the de- 
fendant in favour of the preſcription. 


And now it was moved in arreſt of judgment on the behalf of 
the plaintiff by Serjeant Belfield, Mr. Banks, and Mr. Gould, and 
two exceptions were taken. 


I, To the preſcription : That notwithſtanding the jury have 
found for the defendant, yet that the preſcription is void in law, 
. as 


92 


EAST ER TERM, 18 Gee. II. 1745. 


as being both uncertain and unreaſonable, as to take a certain 


quantity out of an uncertain one, no body being able to ſay how 


much was a /hip's cargo; and it may be a ſmall or a large cargo, 


and three buſhels out of each ſuch different cargoes can never be 
a reaſonable proportion; alſo that the preſcription is not properly 


pleaded, becauſe it is without exemption to any perſons what- 
ever, and that it is well known tenants in ancient demeſne might 
be exempted, and ſo are the precedents with reſpect to tolls; alſo 
that it was unreaſonable in this, that a man might bring corn in 
order to be exported, and yet not export but carry it back again, 
in ſuch caſe to take three buſhels would be unreaſonable, 


To this it was anſwered by Sir John Strange, Mr. Gundry, 
Serjeant Draper, and Mr. Henley, for the defendant, and reſolved 
by Lee C. J. and the whole court, that the word cargo is a mere 
cantile term, and very well underſtood when referred to a ſhip, 
and is ſuſſiciently certain; and this caſe is very much like the 
caſe of ſtallage, the party bringing his corn to the quay having 
an caſement, the owner of the quay a damage; ſo in Lutw. 1519. 
there was a preſcription for ſo much money for ſetting up a ſtall 
in a fair, and for ground near the ſtall; and it was objected this 
was uncertain how much ground; but it was held a good pre- 
ſcription, for the quantity of ground near a ſtall is to be deter- 
mined by the uſage of the fair; and the caſe in T. Raym. 233. 
is not like the preſent caſe; for the objection of Lord Hale was 
there, that it did not appear what quantity of ſalt was in the ſhip, 
and perhaps there might not be above two buſhels; but in the 
caſe at bar, the quantity of barley appears; and as to the man- 
ner of pleading this preſcription without excepting any perſons ; 
if it had been pleaded otherwiſe it would have been wrong, for 


this is a general preſcription. 


The 2d exception was to the title made to the corporation, 
that the indenture of bargain and ſale made by Richard Daniel 
to the corporation, is only ſaid to be for the conſiderations 
therein mentioned, whereas it ought to have been pleaded to 
have been in conſideration of money, or for a valuable confider- 
ation, and that nothing can "paſs by bargain and ſale without a 
pecuniary ſatisfaction. 1 Lev. 170- 1 Rep. Mildmay. 3 Lev. 233. 


Mo. 569. 


To this it was anſwered and reſolved by the court, that 3 Lev. 
233. was the only caſe cited like to this, and which the Chief 
Juſtice ſaid he did not well underſtand ; that the caſes men- 


tioned were upon demurrer, but this is after a verdiCt and it is 


further pleaded in this. plea, that by virtue of the indenture, 
which was made fo long ago as 1614, the corporation entered 
and were ſeiſed, and therefore the court will intend there was a 


good 
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good and valuable conſideration, eſpecially as the plaintiff has 
not thought proper either to crave oyer of the bargain and ſale, 
(of which there is a profert in curiam,) or to demur to it, which 
he ought to have done if he had thought it inſufficiently pleaded 
and if it be not ſo well pleaded as it might have been, he is now 
too late after a verdict to take advantage of it; it might have had 
another conſideration upon demurrer. Judgment ſor the de- 
fendant. | 


4 


Rex ver/us Bull. B. R. 


MXN. Lhyd moved for an information upon the fat. H. 5. c. 4. Information 
againſt Bull ſor practiſing as an attorney when he was for pradtif- 
WY. x z but it was refuled, becauſe the affidavit upon — 
which he moved only ſwore that he practiſed as an attorney, while he was 
without mentioning what particular acts he did as ſuch, that _— 
the court might judge whether ſuch acts were practiſing as an 
attorney. Lee C. J. ſaid an information was granted againſt 
one Huſt, under-ſheriff of Huntingdonſbire, for the like offence. 


TRINITY TERM, 
18 & 19 Geo. II. 1745. 


„ ti. 


i. 2 


Walker ver/us Robinſon. B. R. un. 


4 for aſſaulting the plaintiff, ſtopping his waggon, Cot. 
and taking away a cart-rope: the defendant by way of No more 
juſtification pleads, that Doncaſter, the place in which, Qc. is a — 
— by preſcription, and that the corporation have a right when the 
to toll of all goods paſſing through the town, in conſideration of _ * 
repairing the ſtreets thereof; that the plaintiff was paſſing flat. 43 Bs. 
through the town with his waggon loaden with goods, and the c. 6. 
defendant, as collector of the toll, demanded of him two pence ; 

that the plaintiff — to pay it, he took the cart-rope as a 

diſtreſs. The plaintiff by his replication ſays, that the defend- 

ant did not demand the two pence before he diſtrained the cart- 


rope, 
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rope, and thereupon iſſue is joined, and a verdict is for the plain- 
tiff, and one ſhilling and fix pence damages. This cauſe was 
tried before Mr. Juſtice Burnett, who certified upon the fat. 
43 Eliz. c. 6. upon the poſiea, in theſe words: © I do hereby 
« certify, that the damages to be recovered in this action do not 
« amount to forty ſhillings, but to one ſhilling and ſix pence, 
« and no more.” | | 


Bootle Serjeant came up laſt term, and moved for full coſts : 
and now Poole for the defendant, in ſhewing cauſe, inſiſted that 
the plaintiff was entitled to no more coſts than damages in this 
caſe, which is expreſsly within the fat, 43 Eliz. c. 6. „That in 
« any action perſonal brought in the courts at Meſtminſter not 
« being for any title to lands, nor for a battery, if it appear to 
« the judge who tries the cauſe, and be ſet down by him that 
« the damages ſhall not amount to 40. or above, the court 
ce ſhall not award coſts to the plaintiff any greater or more than 
ce the ſum recovered ſhall amount to, but leſs, at the difcretion 
cc of the court.” It was inſiſted by the ſerjeant, that there be- 
ing an eſportavit laid in the declaration, increaſe of coſts had al- 
ways in ſuch caſe been given by the court. To which it was 
anſwered, that all thoſe caſes were upon the conſtruction of the 
22 & 23 Car. 2. cap. g.; that where there is an aſþortavit, the 
judge cannot certify upon that ſtatute, but ſuch caſe is within 
the ſtatute of Gloucefter ; it does not therefore follow but that an 
aſportavit may be within this ſtatute 43 Eliz. | 


It was alſo inſiſted for the plaintiff, that in caſes of ſpecial 
pleading, if a verdict be for the plaintiff, the court has always 
awarded an increaſe of colts, To which it was anſwered, that 
there can be no legal foundation for full coſts, unleſs the right of 
frechold comes in queſtion, or in a fon aſſault where the battery 
is confeſſed, for it would be doing contrary to the expreſs enact- 
ing clauſe of the fat. 43 Eliz. And the caſe of Butler and 
Reeves, Gilb. Rep. 195. was upon the flat. Car. 2. In the caſe 
of White v. Smith in C. B. Paſche 1744, for taking and carrying 
away ſand, there was a verdict for the plaintiff, and leſs than 
40 5. damages; and W:lles C. J. certified they were the proper 
damages upon this „at. 43 Eliz., and the court would not allow 
more coſts than damages. 


Bootle Serjeant replied, that the ſtatute of 43 Eliz. as to this 
matter has never been put in ure, (before the late caſe in C. B. 
mentioned,) and tbat is a virtual repeal of it according to Co. 
Lit. 81.; and he ſaid, that the fat, '22 & 23 Car. 2. was a repeal 
of flat. 43 Eliz. pro tanto. | 


Lee C. J.— Although I do not remember that the flat. 43 Eliz. 
c. 6, was ever put in ure, yet it is a ſubſiſting ſtatute, __ if 
is 
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this caſe be within it, we muſt judge accordingly, for I do not 
know that this court has any power to diſallow acts of parlia- 


ment. This is merely a perſonal action, where no freehold was 


in queſtion, neither was there any battery, but only an aſſault; 
and as the judge who tried the cauſe has certified that 15s. 6 d. 


are the damages, I think there is nothing to take it out of the 


fat. 43 Eliz, 
« Wright J. ad idem. 


Denniſon J.— This is a new caſe. I have heard it ſaid, that 
this ſtatute of 43 Eliz. c. 6. had been explained away, but ima- 
gine that aroſe from its never having been put in ure. This 
ſtatute of Elia. was intended to explain the ſtatute of Glouceſter, 
which was evaded by laying the damages in the declaration above 
40 5., and was to enforce the true meaning of the ſtatute of 
Glouceſter, and therefore enacted, that if the judge would certify 
that the damages given were the proper damages, and which the 
jury ought to give and no more, ſo that it might appear that the 
action ought properly to have been brought in an inferior court, 
then the ſuperior court was to allow no more coſts than damages. 
I confeſs I think there are many actions, and that this is one of 
them, where neither the freehold may come in queſtion, nor any 
battery confeſſed or proved, very proper to be brought in a ſupe- 
rior court, though the damages may not amount to 6 d., for the 
quantum of damages here are not ſo much the matter in contro- 
verſy, as the preſcription and right to the toll, The ſtatute of 
Eliz. and that of 22 Car. 2. are very different; the firft by cer- 
tificate deprives the plaintiff of full coſts, the other by certificate 
entitles him to full coſts, But notwithſtanding I think this a 
* action to be brought here, yet as the judge has certified, 

cannot ſee how this court can adjudge directly contrary to an 
act of parliament. The action of 8 was poſſibly put into 
the fat. 43 Elia. , becauſe it might be then thought that ſuch 
action would not lie in the county court, and to be ſure it will 
not with vi et armis, but I do not know but it will lie without vi 
er armis, Foſler J. ad idem. And the rule to ſhew cauſe why 
the plaintiff ſhould not have full coſts was diſcharged per totam 


curiam. 
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A poor pa- 
1. in girl 
bound to 
ſerve till 21, 
(without 
ſaying or till 
marriage) 
and aſſigned 
Over to ana- 
ether, gains 
a ſettlement 
where ſhe 
laſt ſerved. 
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Between the Pariſh of Petroch in Devonſhire and 
Stoke Fleming. B. R. 


ANNE Giles was removed by order of two juſtices from Pe- 

#roch to Stoke Fleming. Upon an appeal, the ſeſſions ſtate 
ſpecially, that Anne Giles was bound by indenture as a poor pariſh 
child, with conſent of two juſtices, to Rebecca Gregory of the 
pariſh of Petroch, to ſerve from 1733, the date thereof, till her 
age of twenty-one (not ſaid, or marriage, as directed by the /at. 
43 Eliz.); that ſhe ſerved Rebecca Gregory under that indenture 
five years, till July 17, 1738, when Rebecca Gregory agreed with 
Philip Fowle of Stoke Fleming to aſſign over to him her apprentice ; 
accordingly Rebecca Gregory delivered up to Philip Foxwle the in- 
denture, and by an indorſement thereupon aſſigned to him all 
her intereſt therein. That upon the ſame day Anne Giles, being 
then fourteen years old, bound herſelf by another indenture to 
Philip Fowle to learn houfewifery, and to do ſuch other buſineſs 
for him as he ſhould have to do, and ſerved him from that time till 
1744, in the parifh of Szoke Fleming, That the day before the 
order of two juſtices was made, the ſeſſions vacated the indenture 
of apprenticeſhip, whereby the pauper was firſt bound to Rebecca 
Gregory (but the court ſaid they could take no notice of that, 
becauſe it did not appear that this vacating the firſt indenture 
had any influence upon the two juſtices in making their 


orde r). : 


Mr. Gundry moved to quaſh the order of the two juſtices, 
J, Becauſe the firſt indenture was not made according to the 
43 Eliz., which ſays, that poor girls ſhall be bound to ſerve till 
twenty-one or marriage, and it is till twenty-one abſolutely, 
which is void. 2dly, 'That an infant has no power to bind her- 
ſelf, ſo the ſecond indenture is void; or if the firſt indenture 
ſhould be thought by the court to be well enough, yet there can 
be no legal aſſignment thereof, ſo ſervice under one or other of 
theſe will gain no ſettlement. 


To this it was anſwered by Mr. Stracey, and adjudged by the 
court, that the firſt indenture is well enough and only voidable, 
and it is ſtated. there was an indorſement whereby Rebecca Gre- 
gory aſſigned all her intereſt and term to come in the apprentice- 
ſhip, and the girl binding herſelf to Philip Forvle, is only her 
conſent to go to ſerve him. To be ſure, ſtrictly ſpeaking, an ap- 
prentice cannot be aſſigned over by law, except in London by,the 
cuſtom, In the caſe of St. Nicholas and St. Peter's Ipſwich, where 
a boy was bound under the 43 Elia. for four years and ſerved 
them, the court held he gained a ſettlement. . So the order of the 
two juſtices was confirmed, the pauper having gained a ſettlement 
at Stoke Fleming, where ſhe laſt ſerved, 
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Rex verſus Gilbert. B. R. 


EFEND ANT was brought up by a habeas corpus, upon 

the return whereof it appeared that he was committed upon 

the fat. 9 Geo. 2. for being taken with fire arms in company with 

ſeveral other perſons feloniouſly afſembled, aiding and aſſiſting 

in the clandeſtine running of goods; Mr. Smythe moved that he 

might be admitted to bail, as being pardoned by the Hat. 18 Geo. 2. 

But per curiam — This offence is not pardoned by the ſtatute, 

and the defendant, if he thinks proper, may upon his trial plead 

the ſtature ; but as at preſent adviſed, we think this crime is not 
pardoned by the 18 Geo. 2. ſo the priſoner was remanded, 


Simmons verſas Parmenter & al. B. R. 

CASE upon a joint bill of exchange, one defendant is outlawed, 

and the plaintiff declares againſt the other ſetting forth the 
outlawry; che defendant craves cyer of the original writ and 
record of outlawry thereupon, and then pleads nul tiel record, 
without inſerting the oyer which he had craved and had: the 
plaintiff replies quod habetur tale recordum, and after the paper- 
book was made up, it was moved by Serjeant Wynne and others 
on the behalf of the plaintiff, that the 'defendant might be ob- 
liged to inſert the oyer (which he had craved) in the paper-book. 
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Aſiſting in 
running 


goods not 
pardoned by 
the Rat. 

18 Geo. 2+ 


Where the 
defendant © 
has oyer 
given him 
of a record' 
which is ſet 
out in the 
declaration, 
he need not 
ſet it forth 
in his plea, 


But per curiam—Such a motior was never known; and if the 


plaintiff has a mind to ſct forth the = or record of - outlawry, 
he may do it in his replication ; for the party who has had cyer 
may do as he pleaſes, whether he will ſet it forth in his plea or 
not; ſo the plaintiff then moved for leave to amend his repli- 
cation, by inſerting the record of the outlawry, which was 
granted upon payment of coſts, 


Cited 2 Latw. 1695. and 2 Barnes 266, Weavers Co. v. Ware, 
1 Barnes, Spinks v. Bird, 66. 


Note; When oyer of a bond is demanded, the defendant when 
he comes to plead, ſeldom ſets forth the whole bond, but only 


the obligation or condition, or ſo much thereof as makes for his 


purpoſe, ; 


9 ® * 
* 


Vor. I. H 
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Cooke verſus Berry. B. R. 


New trial SSUMPSIT upon a promiſſory note; defendant 7 
— — that the plaintiff accepted of ſome cheſts of tea in ſatisfaction, 
ol evidence upon Which iſſue was joined, and there was a verdict for the de- 
which might fendant; it was now moved on behalf of the plaintiff by Sir John 
have been Strange and Mr. Crowe for a new trial, upon an affidavit that 
nga the plaintiff took this to be a ſham plea, and that he had a letter 
under the defendant's own hand, wherein it appears the defend- 
ant had diſpoſed of the tea to another perſon, and wherein the 
defendant ſays he will pay the plaintiff his money due upon the 
note, which letter the plaintiff did not produce at the trial, think- 
ing the plea was a ſham, and that the defendant could not poſſibly 


prove it, 


Tna ſci. fa, But per curiam—New trials are never granted upon the motion 
on a judg- of a party, where it appears he might have produced and given 
Fend has material evidence at the trial if it had not been his own default, 
a releaſe and becauſe it would tend to introduce perjury, and there would never 
omiis to be an end of cauſes if once a door was opened to this. Suppoſe in 
on nd. a ſeire facias upon a judgment, the defendant has a releaſe, he 
hae an is ſummoned, and has an opportunity of pleading it, and does 
— not, he ſhall never have an audita querela ; this is a very ſtrong 
caſe at bar, for the plaintiff has notice of the defence of the de- 

fendant in his plea, and ought to have come prepared to falſify it 

2 Salk. 653. at the trial. And Denniſon J. ſaid, he remembered a caſe of a 
2 Mod. 22: horſe plea, where the defendant pleaded he gave the plaintiff a 
TR horſe in ſatisfaQtion ; plaintiff looked upon it as a horſe (or ſham) 
pen indeed, but the defendant at the trial proved it a true plea. 

ule to ſhew cauſe why there, ſhould not be a new trial was 

diſcharged. | 


Barlow ver/us Evans. B. R. 


Scire facias CCIRD facies againſt bail upon a writ of error of a judgment in 
1 the Common Pleas for certain damages, ſetting forth that A. 
judgment Tecovered againſt B. certain damages, and that the defendant 
for damages bound himſelf in a recognizance in 193 /. to be levied upon his 
— ona lands and chattels, in caſe the plaintiff in error did not proſecute 
ſhew cauſe his writ of error with effect; then the ſcire faciar commands the 
why the fheriff to give notice to the defendant (the bail) to ſhew cauſe wh 

1 ot the plaintiff ſhould not have execution of the damages afore nid, 
have execu- according to the form of the recognizance aforeſaid ; the defend- 
_ 4 ant demurs, and ſhews for ſpecial cauſe that the word damages 

"and ave aforeſaid is wrong, and that it ought to be debt aforeſaid ; 


— plaintiff joins in demurrer, 
Ford 
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Ford for the defendant inſiſted, that a ſcire facias is a new 
action and in the nature of a declaration. 1 IH. 290. . And 
that if an action had been brought upon the recognizance it muſt 
have been debt; and here the demand is not of damages and coſts 


in the original action, but of the ſpecific ſum of 193 /. entered 
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into by the recognizance, and ſo prayed judgment that the ſcire 


facias might be quaſhed. 
| Luke Robinſon for the plaintiff inſiſted it is well enough, for 


the ſcire facias is for the defendant to ſhew cauſe why the plaintiff 


ſhould not have execution of the damages aforeſaid, according to 
the form of the recognizance aforeſaid, and the word damages ma 
be conſidered only ſurpluſage. | | 


But per curiam—This is upon a ſpecial demurrer, and the 
particular defect in the writ is pointed out, which the plaintiff 
might have amended; it ought to have been to ſhew cauſe w 


the plaintiff ſhould not have execution of the ſaid debt of 193. 


according to the form of the recognizance aforeſaid ; and no caſe 
has been cited to ſhew that wherever a defect has been pointed 
out by a demurrer, that the court have conſidered ſuch fault a 
ſurpluſage, and they ſaid they thought it was not ſurpluſage. 
Judgment that the writ be quaſhed. 


Douglas ver/us Hall. B. R. In Error. 
TRESPASS, aſuult, and battery in the C. B. Not guilty, 


verdict and judgment there for the plaintiff below. Error is 


brought, and upon the common errors aſſigned, it is objected for 
the plaintiff in error that there are two counts in the declaration, 
and both of them are by way of recital with a quad cum, &c. which 
is error, and cited by Mr. Stracey, 2 Leu. 206. 2 Bulft. 206. 2 Sho, 
27. 295. 447. and Norman v. George, Hil. 4 Geo. 2. which was 
treſpaſs, aſſault, and battery in C. B. and error after a verdict 
for the plaintiff below, and was the very ſame point as now at 
the bar, and he ſaid he was informed the judgment was reverſed. 


Draper Serjeant on the other fide admitted all the old caſes to 
de as cited, but inſiſted that of late it had been otherwiſe re- 
ſolved, and that the count might be made good by the writ which 
is ſet out in the declaration, and is affirmative; and to ſhew 


that counts in treſpaſs are helped by the writ-part of the decla- 


ration cited 1 Sid, 187. and Franklyn v. Reeve, B. R. Mich. 


term, 9 Geo. 2. error of a judgment from the C. B. in treſpaſs, 


where after the ſctting out the writ in the declaration the plaintiff 


counted for taking and carrying away divers loads of dung and ſoil, 
| H 2 without 


100 


TziniTY TERM, 18 & 19 Geo. II. 1745. 


without ſaying of his the ſaid plaintiff's, and the court held it 
was made good by the writ-part of the declaration, 


Lee C. J. The caſe of Norman and George was the very ſame 
as this, but what judgment was given I cannot ſay, or whether 
any: but as at preſent adviſed I think this declaration is well 
enough; it ſets forth the writ, that the defendant was attached 
to anſwer the plaintiff of a plea of treſpaſs, wherefore with force 
and arms, c. and then the declaration upon that writ is quod 
cum, &c. the writ and count may be conſidered as one, and I 
think the quare vi & armis in the beginning is a ſufficient aver- 
ment. 1 Sid. 150. 187. 1 Lutw. 1509. Cro. Elia. 185. 198. 
to ſnew that the writ and count are one: upon the whole, I 
think the guod cum is helped by the guare vi & armis, & c. I do 
not indeed remeniber any caſe in this court by bill where this 
fault has been helped. 


Wright J. inclined to the ſame opinion, and ſaid, that by the 
note he had of Nerman and George, no judgment was ever given 
in it. 


Denniſon J.—I am glad the court is inclined to get over this 
objeCtion ; I heard the caſe of Norman and George ſpoken to, 
and the difficulty with the court was, that where any thing is 
objected as a variance between the count and the writ upon a writ 
of error, they thought they could not take notice of it without 
the writ was brought hither; this ſtuck with them at that time. 
Where the writ is ſet out in the declaration in C. B. it ſhall be 
taken to be as ſet out, 2 Vent. 153. 2 Lutw. 1180, The pre- 


Tent caſe in ſhort is this, that the defendant was attached to 


anſwer why he aſſaulted the plaintiff, then he counts upon the 
writ with a guod cum, &c. I think we may reject the quod cum 
as ſurpluſage, and why ſhould we not do it as well as where a 
man's name is miſtaken ? it may be called a variance, but I think 
it is a very immaterial one after the merits are tried. Perhaps 
it might have been bad if the defendant had demurred to it, but 
I am much inclined to think it well enough upon a writ of error 
after a verdict. 


To be ſpoken to again. 


But I ſuppoſe it was never ſpoken to again, the plaintiff in 
error ſeeing the court incline againſt him. 
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Ouſton verſus Hebden. B. R. In Prohibition. 


RULE to ſhew cauſe why a prohibition ſhould not go to the Probibition. 
court of Admiralty; the defendant Hebden being a part» Where there 


owner of the ſhip Scarbrò, procured a warrant from the Admi- — 
ralty and arreſted her in port. of a ſhip, the 
; vere ogy 

e le 


The ſuggeſtion for a prohibition ſets forth the proceedings in gte, may 
the Admiralty, ſtates the libel, which is, that this ſhip was built a:re@t the 
at Scarbrs, that the builder ſold one third part of her in fixteen $i? in he 
parts, retaining the other two thirds of her to himſelf, that the — 
whole ſhip is worth about 500 J. that the builder mortgaged his a fcurity to 
two thirds, and died, and that his widow and repreſentative ſold — whe, 
the ſame abſolutely to On, who is now the maſter as well as before they 
owner of two thirds: that this ſale to Ouffon was made without mal be per- 
the conſent of the other part-owners, and without any ſecurity — 
given to them by Oufton ; that he being maſter and chief part- of parts 
owner, infiſted upon going a voyage againſt the will of the other 
part-owners z that he refuſed to pay them for their ſhares, (they 
defiring not ro continue any longer part-owners with him,) or to 
ſell the ſhip and diſtribute the money among them in propor- 
tion; and then the libel concludes praying the ſhip may be ſold, 
or that they may have ſuch other remedy as may be thought 


. 


proper by the Admiralty, 


Ouſton in his anſwer to the libel ſays, that Hebden's ſhare is 
not worth more than 50 /.; that the other parts are worth 450 J.; 
that the other part-owners agreed to his (Ou/on's) purchaſe, and 
did not inſiſt upon his giving ſecurity before the inſtitution of 
the ſuit in the Admiralty; ant then he ſays, that there is no 
ſuch uſage as ſet forth in the libel for the court of Admiralty to 
ſell the ſhip, and ſays that he inſiſted the ſhip ſhould go the 
yoyage, and it is ſuggeſted for a prohibition that the admiral 
has no juriſdiction in port. 


Doctor Strahan againſt a prohibition —The ſuit in the Admi- 
ralty is inſtituted againſt the ſhip and not the perſon, and it is 
clear the admiral has juriſdiction in this caſe from many autho- 
rities ; from the laws of Q/eron made in that iſland by Richard 1. 
when he came from the holy land, Pryna 121. and he cited 

flat. 4 Ann. c. 16. as to ſeaman's wages; and ſeveral orders of 
council, vis. of 14 December 1644, and in March 1665, and 
an agreement between all the judges of Eng/and and the judge 
of the Admiralty of 18 February 1632, which was confirmed by 
the king in council, and ordered to be regiſtered among their 


orders, a copy whereof is in Prom. 


Hz Serjeant 
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Serjeant Bootle of the ſame ſide The defendant being a part- 
owner is in the nature of a tenant in common, and there is no 
remedy for one tenant in common againſt another at common 
law for diſpoſing of the whole ſhip, and ſo is 1 Lev. 29. 
Lit. fec. 323. T. Raym. 15. And where there is no remedy 
at law, this court will not grant a prohibition to the Admi- 
ralty. Vide 1 Roll. Abr. 530, C. pl. 3. 1 Ld. Raym. 223. 
Fitzgib. 192. | 


Poole of the ſame fide—This is not a common law queſtion 
touching property, for the reſpective ſhares of the owners are 
admitted upon the face of the pleadings; but the queſtion is 
concerning the exerciſe of property, and as this is a matter for 
which no remedy can be had at common law, this court will 
not grant a prohibition z courts of law can iſſue no proceſs to 

rohibit waſte, and do not take cognizance thereof until aſter it 
is done. To ſhew this ſuit is properly inſtituted, Skin. 230. 
And there is no want of juriſdiction, nor of a proper trial in the 
Admiralty, and the ſuit there is in rem and not in perſonam. 


Sir Thomas Bootle for a prohibition—This whole tranſaction 
appears to be at Scarbrs, from whence the pars may come, and it 
is univerſally laid down in our books, that the Admiralty has no 
juriſdiction of matters done at land, whether here, or beyond 
ſea, and if a contract be agreed upon at ſea, and ſealed and 
finiſhed at land, it is the ſame as if the whole had been made at 
land; they pray to have the ſhip ſol, the moſt that can be dane 
is only to oblige O/ten to give ſecurity. 


Lee C. J. Are you willing to give ſecurity ? 


Sir T. Bootle— We muſt take it as it appears upon the libel, 
which contains more than the Admiralty has juriſdiction of, vis. 
it prays a ſale of the ſhip; the caſes cited by the doctor only 
ſhew that the Admiralty has juriſdiction concerning the laying 
of ſhips in port, and injuries done to one another in port by lay- 


ing too near, Wc, ſeaman's wages, Sc. but even in caſes of 


wages, if they are not in the common way, but by ſpecial con- 
tract at land, the Admiralty has no juriſdiction. As to the 
orders of council, this court never did, nor ever will take notice 
of them, they are of no authority at all to a court or a jury, and 
I hope never will reach the juriſdiction of this court; and as to 
the agreement between the judges and the Admiralty, that is of 
no authority at all. It is objected that a part-owner has no re- 
medy at law againſt another, in anſwer. Carth. 26, Lord Helt 
was clear of opinion that one part-owner may have a ſpecial 
action againſt another for hindering him to go out with the ſhip. 
Vide 1 Ld. Raym, 227. 7 | 

| Mr, 
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Mr. A. Fawhes of the ſame ſide The original juriſdiction of 
the Admiralty is either by the connivance or permiſſion of the 
common law courts. The ſtatutes of Rich. 2. and H. 4. are 
only in affirmance of the common law, and to prevent the great 
power the Admiralty had got by the laws of Oleron; and the 
true reaſon for their juriſdiction in matters done at ſea, is becauſe 
no jury can come from thence; for if the matter ariſe in any 
place from whence the pais can come, the common law will not 
ſuffer the ſubject to be drawn ad aliud examen: and this is the 
true touchſtone to try whether the Admiralty has juriſdiction. 
12 Rep. 12g. Noll. Abr. 531. Owen 122. Brownl. 37. 
2 Roll. Rep. 413. It appears Hebden, at Scarbrd, before a notary 
public proteſted againſt Owfon, or any other perſon's navigating 
the ſhip out of the port of Scarbrs, by the th article of the libel; 
from whence the pais may come; and in caſes between. man and 
man the Admiralty has no juriſdiction. Cro. Fa. More 891. 
2 Rep. 49. Mo. 916. 


Whether the court of Admiralty can compel ſecurity to be 
given in this caſe has been vexata queſtio, and that they cannot, 


ſee Hard. 473- Carth. 26. 6 Med. 162. Though the Admi- 
ralty has no juriſdiction, yet a remedy may be had in the Hall; 


for in the caſe of Cobb and Maſters in Chancery, before Mr. 


Juſtice Parker, who ſat for the Chancellor, it was decreed that 


the greater part-owners ſhould not navigate the ſhip until ſecurity - 


given to the others. Mr. Hume and Mr, Lawſon were both of 
counſel in that cauſe, But ſuppoſe the Admiralty has a juriſdie- 
tion to compel à ſecurity, yet there is no ſuch thing prayed in 
the libel, which is only to ſell the ſhip; and I humbly inſiſt there 


is no court whatever can compel any man to part with his pro- 


perty againſt his will. 
Lee C. J. Generally ſpeaking, the court of Admiralty has 


no juriſdiction of matters or contracts done or made at land; but 
this particular caſe muſt be determined upon the whole caſe as 
it appears upon the pleadings. Now the libel concludes with pray- 
ing that the ſhip may be ſold, &'c. or that the party libelling may 
have ſuch other remedy as that court ſhall think proper. I have no 
doubt but the Admiralty has a power in this caſe to compel a 
ſecurity, for this is a proceeding in rem and not in perſonam and 
this juriſdiction has been allowed to that court for the public 
good, as is confirmed by the caſe cited from Fitzgib. where it is 
ſaid that courts of law have allowed it. Indeed the Admiralty 
has no juriſdiction to compel a ſale, and if they ſhould do that, 
you might have a prohibition after ſentence, or we may grant a 
nes againſt ſelling, or compelling the party ro ſell, or to 

uy the ſhares of the others; which was agreed to per totam cu- 
riam, and the rule as to that was made abſolute; but as to com- 
pelling a ſecurity to be given, = rule was diſcharged. 

| | | 4 
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Johnſon verſus Bridgwater. B. R. 


A ſmall T HE bill of Middle/zx was returnable on Friday next after the 
_ morrow of the holy Trinity. The plaintiff's attorney de- 
the dectzra. livered a declaration to the defendant's attorney, intitled of Trinity 
tion nota term, in the 19th year of King George 2. which the defendant's 
reaſon to et attorney at the ſame time told him was wrong, and ought to be 
judgment, Trinity term, in the 18th and igth years of the king, (for the 
and the roll effoin-day was in the 18th year, and all the reſt of the term in the 
Taye - 19thz) and deſired him to make it right, which he refuſed to do, 
4 and proceeded to judgment for want of a plea, And now Ford 
moved to ſet aſide the judgment, inſiſting that there was no ſuch 

term as Trinity term in the 19th year, and ſaid the like thing 
happened about the 7th year of the preſent king; and Lord Hard- 

wicke ſaid, it ought to be ſtyled Trinity term, in the 7th and 8th 

years of the king. The court agreed it was Trinity term, the 

17th and 18th years of the king, and ſaid if the rule was right it 

would be well enough ; and the Maſter in court ſaying, that many 
declarations in this term were intitled in the 19th year, they 

thought it was too much to ſet afide the judgment for this ſmall 

miſtake, becauſe it might affect many other caſes, and be of 

great public inconvenience to many plaintiffs; and diſcharged the 


rule to ſhew cauſe. 


Behema ver/us James. B. R. 
Copy of pro- A COPY of a latitat was ſerved upon the defendant, without his 
ceſs Go name to the notice at the bottom of the copy; and it was 
1 moved by Mr. Huy to quaſh the latitat, which was done per tai. 
name to the cur.; and they ſaid it had been often ſo ruled, and that the fat. 
notice at the & Geo. 2. expreſsly requires it, Fatucet for the plaintiff oppoſed 


_— * 0 ſtrongly. 


Smith verſus Davies. B. R. 


A freeholder T HE lord of the manor of Tootham in Suſſex brings this eject- 
e a ment for lands, claiming them as copyhold. The defendant 
foea the is a freeholder in the manor, and claims the lands in queſtion as 
rolls of the freehold 5 and the defendant moved for a rule to inſpect the 
Mere Court rolls of the manor ; but it was refuſed per curiam, and they 
himſelfang faid, ſuch a rule was never heard of; the plaintiff is not 

the lord obliged to aſſiſt the defendant to make out his title; and Lee C. J. 
toucning a faid, that churchwardens, in a caſe lately, were refuſed to inſpect 


copy hold. . , 
* parith books, where they themſelves were parties. 


* * 
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. 


Gulliver ver/us Wickett. B. R. 


T HIS was an ejeAment, upon the trial whereof this caſe was Deviſe to a 
made for the opinion of the court. | nes 


mere, where 
Robert Waith being ſeiſed of lands in fee, by his will of the 8th de child 

of December 1636 deviſed the whole to his wife Katharine for her iy tes. in 
life, and after her death to ſuch child as ſhe was then ſuppoſed And what 
to be enſeint with, and to the heirs of ſuch child for ever, pro- e words of 
vided that if ſuch child as ſhall happen to be born ſhall die be- 04 ler 
fore the age of twenty-one years, leaving no iſſue of its body, of limita- 
the reverſion of one third of the ſaid lands ſhould go to his wife den, and 
and her heirs, one third to his ſiſter Elizabeth and her heirs, and —_ — 


the other third to his ſiſter Ann and her heirs. | tory doekth. 


The teſtator died ſoon afterwards, leaving his wife, who was 
not with child nor ever had one, and three ſiſters, Elizabeth, 
Ann, and Mary, his heirs at law, to the laſt of whom he only 
gave a legacy of five pounds. The leſſor of the plaintiff claims 
under the wife and two ſiſters Elizabeth and Ann, and the de- 


fendant claims under the other ſiſter Mary. 


The principal queſtion for the conſideration of the court is, 
whether the deviſe over to Katharine, Elizabeth, and Ann be a 
good deviſe or not; for if it is good, then judgment mult be for 
the plaintiff; if not good, then one-third deſcended to Mary, and 
it will be for the defendant. oF 


This caſe was ſolemnly argued by Mr. Commyns for the plain- 
tiff, and Serjeant Skinner for the defendant, Hil. 17 Geo. 2. and 
by Mr. Ford for the plaintiff, and Bootle for the defendant, Trin. 
18 & 19 Geo. 2.; and in this term Lee C. J. delivered the 


opinion of the whole court for the plaintiff, : 
| et 
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Lee C. J. The intention of the teſtator upon the face of this 
will is very plain and clear, and therefore it ought to be fulfilled 
if by law it can. The deviſe to Katharine for life, with remain- 
der to ſuch child as my wife is enſeint with in fee, we are of 
opinion is a good contingent remainder to a ſuppoſed child in 
ventre ſa mere; and if there had been no deviſe to the wife for 
life, the deviſe to the child in ventre ſa mere, being in futuro, 
would have been a good executory deviſe ; but as in the preſent 
caſe the deviſe to the child in wentre ſa mere is after a freehold 
to the wife, it 1s certainly a good contingent remainder. 
Salk. 229. Cro. Fac. 590. 2 Saunders 388. Bridgman 3. 
The deviſe being to the child and its heirs, if the will had ſtop- 
ped there it would have been an abſolute fee, but the proviſo 
which follows has contracted it, and made it a fee-fimple con- 
ditional, ' | 


Vent. 202. But it is objeCted, that the proviſo is a condition precedent, 

Salk. 570. and that the birth of a child is a condition precedent z but we are 
of opinion that the deviſe to the child is a limitation of a re- 
mainder. 1 Vern. 304. Pollex. 72. 3 Keb. 122. 2 Lev. 21, 
1 Vent. 229. Page and Hayward, Trin. 4 Anne; and by 
Holt C. J. — The word condition is to be conſidered as a limit- 
ation, whereby it appears that it may be conſidered as a limitation 
cither where the deviſe is in tail or in fee. 


Then it is further objected, that though it is now ſettled that 
a deviſe to a child in ventre ſa mere may be good ab initio, and 
take effect when ſuch child comes into life, yet where it appears 
afterwards that no ſuch child ever was in rerum natura, the deviſe 
becomes void ex poſt facto. But in anſwer to this it muſt be ob- 
ſerved, that no caſe has been cited to ſupport this, nor is there 
any reaſon for this difference, for we are of opinion, that whether 
the limitation to the child never took effect, or whether it did, 
and was determined, is the ſame thing, as appears by the caſes 
cited 1 Len. 297. 2 Leon. As the remainder to the child never 
could take place, the next deviſe over muſt take effect, Dyer 300, 
2 Vern. 723. For taking the proviſo to be a limitation, and not 
a condition precedent, theſe caſes amount to a full anſwer; and 
therefore we are all of opinion, | 


Note; The That the true conſtruction of this will is, that here ig a good 
co — deviſe to the wife for life, with remainder to the child in contin- 
times called gency in fee, with a deviſe over“, which we hold a good executory 
this deviſe deviſe, as it is to commence within 21 years after a life in being; 
o_ _ and if the contingency of a child never happen, then the laſt * 
wenns remainder to take effect upon the death of the wife, and the 
he called it a remainder (in delivering the opinion of the court); ſo that it ſeems to me uncertain 
whethgr they determined it an executory deviſe or a contingent remainder. 


number 


traverſes the cuſtom. 
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number of contingencies are not material, if they are all to hap- 
ap within a life in being, or a reaſonable time afterwards. 


udgment for the plaintiff, 
Andrews v. Fulham, Trin. 11 Geo. 2. B. R. The ſame queſ- 
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tion was determined with regard to leaſehold lands to be a good 


remainder in thirds; and in Hi. 1742, in C. B., three judges 
in court, the ſame caſe between Roe and Wiclett, held, that the 
deviſe over was a remainder depending upon a contingency 
which never happened, and therefore never could take effect; 
cited per Serjeant Skinner arguends ; contra the preſent deter- 
mination. | 


The Mayor, Cc. of Northampton vers Ward. B. R. 


f be is treſpaſs for breaking and entering the plaintiff's cloſe 
called the Butcher-row in the town of Northampton, and 
erecting a ſtall there for a certain ſpace of time; the defendant 
by leave of the court pleaded three ſeveral pleas; 1/, The ge- 
neral iſſue to the whole; 2dly, As to breaking and entering the 
ſaid cloſe, erecting a ſtall there, and permitting it to remain for 
the ſpace of twenty hours; he pleads, that the ſaid place where 
the treſpaſs is ſuppoſed to be done, is as well called by the name 
of A. as by Butcher-row, and lies within the town of North- 
ampton, which is a burrough by preſcription, and that time out 
of mind there has been a public market there for buying and 
ſelling, c. and ſays there has been a cuſtom time out of mind, 
for every butcher, being a freeman of the town, to erect a ſtall 
in the ſaid place to expoſe his fleſh to ſale without paying for the 
ſame, and avers that he is a freeman and a butcher, and juſtifies 
entering the ſaid place, (being on a Saturday, which was the 
market-day,) and erecting a (tall for expoſing his fleſh to ſale, as 
it was lawful for him to do, which he lays is the ſame treſpaſs 
mentioned in the declaration. 3dly, He pleads, that as to pla- 


cing the ſtall there, and permitting it to remain 20 hours, that 


the town of Northampton is an ancient town, and that the locus 
in quo is within the ſaid town; that there is a public market 
holden every Saturday in the locus in quo for ſelling of butcher's 
meat, that he therefore entered the ſame place where the market 
was kept, with his meat, to ſell the ſame, and erected a ſtall for 
expoſing his meat to ſale in the ſaid open market, and laid his 
meat upon the ſtall for ſelling it, which ſtall he ſays was ne- 
ceſſary for him for the expoſing his meat to ſale, as it was lawful 
for him to do, which is the ſame rreſpals, Qs. 


As to the 2d plea the plaintiff replies with a protefando, and 
As 


2 Stra. 1233, 
S. . 
Whoever 
will have a 
ſtall in a 
market muſt 
firſt have a 
licenſe for 
that purpoſe 
f om the 
owner of the 
ſoil, other - 
wiſe treſpaſs 


lies. 
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As to the 3d plea, the plaintiff replies with a like proteſtandh, 


admits Northampton is an ancient town, that the Jocus in quo is 


within it, and that a market is held there on every Saturday, and 
ſays that the corporation is ſeiſed in fee of the ſaid cloſe in 
which, Sc. and of the ſaid market, and that the defendant, 
without the licenſe or conſent of the plaintiff, and of his own 
wrong, entered and erected the ſtall. 


Defendant rejoins to the replication to the 2d plea, and takes 
iſſue upon the traverſe of the cuſtom. 


And to the replication to the third plea there was a frivolous 
rejoinder, and thereupon a demurrer by the plaintiff, who ſhewed 
for ſpecial cauſe that it does not appear that the defendant had 
any legal right to ſet up a ſtall in the market, nor had any leave 
ſo to do from the plaintiff, who is ſeiſed both of the ſoil and 
market. | 


So that there were two iſſues joined to the country, viz. upon 
the Not guilty, and the cuſtom, which went down to be tried, 
and a verdict was found for the plaintiff againſt the cuſtom, and 
alſo for the plaintiff upon the Not guilty. 3 


But as by law the defendant with leave may plead as many 
pleas as he thinks fit, and if any of them be a good legal defence 
for him, he muſt ſucceed againſt the plaintiff; or if none of the 

leas be good, yet if plaintiff has miſtaken his action, he cannot 
0 judgment againſt the defendant; therefore the defendant 
by his third plea having inſiſted that he had not only a right to 
come into the market, but alſo to ſet up a ſtall there, it being a 
public market, the plaintiff's replication was not a good anſwer 
to it, as he inſiſts, and therefore the demurrer was argued three 
times at the bar, viz. in Mich. term 18 Geo. 2. by Luke Robin. 
ſon for the plaintiff, and Serjeant Draper for the defendant; in 
Hilary term 18 Geo. 2. by Mr. Starkey, poſtman of the Exchequer 
for the plaintiff, and Wiles the king's ſerjeant for the defendant, 
and in Trinity term laſt by Sir Fohn Strange for the plaintiff, and 
Mr. Gundry tor the defendant. I heard and noted all the three 
arguments; the ſubſtance of all of them being contained in the 


laſt, I ſhall only ſet hat down here. 


Sir John Stronge for the plaintif— There are two principal 
queſtions ariſe in this caſe, | 


1. Whether of common right every perſon in England may 
come into a public market and ere a ſtall there? 


3. If 
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2. If he cannot do it, (which I ſhall endeavour to ſhew he 


cannot,) Whether an action of treſpaſs is not the proper action 
in this caſe for the plaintiffs as owners of the ſoil ? 


Stallage and piccage are ſo well known in the law, that they 
want no definition : but if it be of common right to erect a ſtall 
in a market, there is an end of them both: the common right 
that has ever been contended for, as to a market, has never been 
carried further than the coming into the market to expoſe goods 
to ſale; if any one /o coming will have a fall, he muſt pay for it, 
which is fallage, and if he breaks the ſo:/ it is piccage. The right 
to a market, and right to the /i, are very different things, and 
one may belong to one man, and the other to another, and fallage 
and piccage are incident to the ſoil z therefore if the king grant a 


fair or market with toll certain, to one and his heirs, to be held 


within land that is borough engliſb, and the grantee dies, the heir 
at the common law ſhall have the fair or market, and the toll ; 
the youngeſt ſon ſhall have the piccage and /allage with the ſoil, 
by the cuſtom, Mo. 474. 


Piccage and /allage are very different from toll, for toll is cer- 
tain, is payable by the buyer, and not unleſs there is a ſale, and 
muſt be by grant or preſcription ; but piccage and fallage are un- 
certain, payable whether the goods on the ſtall be ſold or not, and 
are due of common right to the owner of the ſoil, even where a 
new market is held or kept; and therefore. as I inſiſt the ſoil is 
no further appropriated to the uſe of the public, when a market 
is held thereon, than for liberty to any man to enter the market 
to buy and ſell there, any perſon who wants an eaſement, (as a 
all is,) muſt agree with the owner of the ſoil for licenſe to erect 
one, and if he erects one without ſuch leave, he is a treſpaſſer. 


It appears upon this record that the plaintiffs are the owners 
of the heil, that the defendant erected a fall thereon without 
their licenſe, for it muſt be taken he had no licenſe, he not hav- 
ing pleaded any; but however, it is averred in the replication 
that the defendant did it of his own wrong. 


If a man cannot fix a fall in a market of common right, it 
follows he muſt make ſome compoſition with the owner of the 
ſoil before he can do it; for if a man uſes my /i without my 
leave, I may maintain zreſpa/s againſt him; and an action of debt 
will not lie, for here is no certain duty or recompence, nor can 
the plaintiff diſtrain, tecauſe there is no certain demand. Caſe on 
an aſſumpſit, or quantum meruit will not lie, becauſe there is not 
any contract, and theſe muſt be grounded upon a promiſe, either 
expreſſed, or ſuch as the law will imply; and as this was done 
without the plaintiff's licenſe, and of the defendant's own wrong, 
which is contciſed by the demurrer, there could be no contract. 

| 5 Stallage 


2 Inſt. 220. 
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Blount's Stallage is a ſatisfaction to the owner of the oil in a market, for 
— ring the liberty of placing a Hall upon it; the plaintiff is the owner 
Boyer verbo Of the ſoil here, and ſo has a right to ſuch ſatisfaRion, and there 


Ettallage. is no right without a remedy. If, therefore, neither debt, aſſump- 


Spelm. 


Gloſſ. fit, nor quantum meruit will lie in the preſent caſe, nor the plain- 
tiff can diſtrain, (as I have already ſhewn,) zre/pa/5 mult be the 
only remedy. | 


I ſhall now take notice of what was ſaid of the other ſide upon 
the former argument. It was ſaid, ½, That as the law gives 
the defendant leave to come into the market to ſell his goods, it 
will alſo give him every thing neceſſary for the conveniency of 
ſelling and expoſing them to ſale z and that it appears upon this 
record that a Va was neceſſary for the defendant in the market. 


In anſwer to zhis, it muſt be admitted, that every perſon may 
come and bring with him to the market his goods to ſell, but if 
he wants any conveniencies there, as a fall of leſs or greater di- 
menſions, he muſt agree with the owner of the ſoil for it, for if 
it were otherwiſe, there would be nothing but ſtrife and confu- 
fion, inſtead of peace in the market, and the ſtrongeſt hand would 
engroſs the largeſt /all, and a few perſons might take up the 
greateit part of the ſpace in the market, and the owner of the ſoi i 
have no adequate ſatisfaction : and as to a /all being abſolutely 
neceſſary for a butcher, he may have his meat carried about the 
market in baſkets, which would be as convenient to the public as 
if he had a ſtall, which can only be for his own ſingle conveni- 
ency or eaſement. 


The caſe of the ſix carpenters, 8 Rep. was cited for the de- 
fendant, but is an authority for the plaintiff, for it proves that 
where one enters the freehold of another under a licenſe or legal 
authority, and afterwards abuſes that licenſe or authority, he 
thereby becomes a treſpaſſer ab initio. Where a man has a right 
of common, and the /i happens to be ſo overflowed that he can- 
rot enjoy it without digging trenches to drain it, yet if he does 
dig trenches to drain it, the owner of the ſei may bring treſpaſs. 
1 Sid. 251. | | 

Another objection was, that it being a public marlet, the ſeil 
was dedicated to the public uſe ; in anſwer to this, I admit that 
no man can be a treſpaſſer for coming into the market, the /i 
being dedicated for that particular purpoſe of a market ; but if a 
man breaks the ſoil (as has been admitted on the former argu- 
ment by Serjeant Wiles) he becomes a treſpaſſer, and fo he is 
(as I inſiſt) if he erects a ſtall without the licenſe of the owner 
of the ſoil. in the caſe of Sir John Lade v. Shepherd, Hil. 8 Gee. 2. 
in an action of treſpaſs quare clauſum fregit, upon Not guilty a caſe 


was made for the opinion of the court, which ſtated * 
cu 
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locus in quo, & c. was formerly the property of the plaintiff; that 
be, ſome years ago, built houſes and a ſtreet upon it, and that 
part of the ſaid place near the houſes had, ever ſince, been uſed 
as an highway; that the defendant was owner of the lands join- 
ing to this highway, which was only parted by a ditch; that 
the defendant laid a plank over this ditch by way of bridge, one 
end whereof reſted upon his own ground, and the other upon 
the plaintiff's, which was now an highway; upon the argument 
of this caſe it was very ſtongly inſiſted, that the plaintiff having 
made this an highway, the /i, was dedicated to the public, and 
he could not now maintain zreſpaſs for thus laying the end of a 
lank upon it (but whether the defendant might be liable to an 
indictment for it, was another matter). Lord Hardwicke aud 
the whole court were of opinion, and ſaid, . That although it 
© was certainly a dedication of the /i to the uſe of the public, 
e ſo far as the public might have occaſion to paſs and repaſs along 
« this ſtreet or highway, yet that the plaintiff had not abſolutely 
ic parted with the property of the i,, and to all other purpoſes, 
« except the right of paſſage to the public, it is ſtill the plaintiff's 
« foil, and this was an eaſement to the defendant, and if he will 
ic have it he muſt agree with the plaintiff for it:“ and per totam 
curiam, © Treſpaſs well lies, and judgment was given for the 
« plaintiff,” This is the caſe of the owner of the ſoil; but in 
2 Roll. Abr. 549. Hp. 1. he that has only the herbage of a 
foreſt or cloſe may have treſpaſs, as well as he who hath the land. 
Every man muſt keep himſelf within his own privileges; for if a 
man bring his cattle upon the common with an intent to agree 
for them there, and having driven them thither, fiads the common 
not yet fit, he becomes thereby a treſpaſſer notwithſtanding he 
drives the cattle away again immediately, and although he might 


lawfully go himſelf to ſee if the common was fitting. 1 Roll. 
Abr. 406. pl. 7. | | 


It was alſo objected, that if the defendant cannot ſet up a fall, 
it will be putting it in the plaintiff's power to deprive him of the 
benefit of the market, which every man in Eng/and has a right 
to come into, to ſell his goods, and this would be a public in- 
convenience. In anſwer to hir I would mention the caſe of 
coal-mines in the north, where if the owner of the mines wants. 
to have a way over his neighbour's grounds, (though coal mines 
be for the public benefit,) yet he muſt agree for it with him over 
whoſe ground he would paſs, though it be never ſo poor and 
barren z the owners of coal-mines have often made attempts 
(ſome in parliament) to break through theſe way-/eaves, but 
they never could prevail; for it is but reaſonable, it my neigh- 
bour happens to find coals cloſe by my lands, which makes his 
eſtate of twenty times the value it was before, it he will have a 
way over my ground, which is of infinite benefit to him, that I 
ſhould have ſome recompence; for though my ground may * 
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be worth 2 d. per ann. before to myſelf, yet to my neighbour, 
it may be worth 1000 J. per ann. and if he will come over it 
without my licenſe, my only remedy is zre/þaſs. 


Du Freſne's definition of a ſtall was mentioned before by Ser- 
jeant Willes, that it was a ſtation or place, Q. and that though 
a man might come to a market, yet if he could not have a fation 
or place to put his wares upon, he might as well not have the 
liberty of coming into it at all; to this, I admit he may have a 
ation, with a baſket, or ſuch a thing; but if he will have a fall, 
and take up a greater ſpace of ground, he muſt pay the owner 
of the /i for it. It was alſo objected, that the plaintiff ought 
to have made a demand of a ſum of the defendant for fallage, 
before he could maintain zreſpaſe in this particular caſe; in an- 
ſwer, I ſubmit that it might as well be ſaid that in every caſe of 
a treſpaſs a ſatisfaction muſt be demanded while the party is 

doing the treſpaſs ;- ſo he concluded for the plaintiff. 


Mr. Gundry for-the defendant—The defendant has averred 
that a „all was neceſſary for him for expoſing his goods to ſale, 
and this, by the demurrer, is confeſſed ; it is admitted I have a 
right to come into the market and bring my goods in order to 
ſell them, and by the pleadings that a fall is neceſſary; but it is 
ſaid, no man is obliged to find or provide me a fall, therefore 
L inſiſt I have a right to ere a fall myſelf. I ſhall endeavour 
to anſwer Sir John, and ſhew, | | 


V, That fallage is not due of common right; and 
2dly, That treſpaſs in this caſe is not the proper remedy, 


In order to the I, I ſhall give ſome account of the origin of 
fairs, and of the nature of toll, piccage, and fallage. 


Fairs and markets are derived from the crown, and muſt be by 
grant or preſcription z the public have an intereſt therein, and that 
is the reaſon why no man can have either, without licenſe from 
the king; and it is no uncommon thing in the law, for a perſon 
to have a franchiſe, and yet be only conſidered as a mere truſtee 
for the public ; as in the caſe of a corporation, the grant to the 
mayor may be for the benefit of the whole town; markets were 
originally granted to towns for the public good, therefore the pub» 
lic good is chiefly to be conſidered. In former times the greateſt 
part of the property of this kingdom was in a few great men, 
lords of manors, cities and antient towns, and it was for the 

d's benefit for people to teſort to his manor, to take off and 
buy the produce of his lands; and for the benefit of towns to 
have people come to their markets, to ſupply them with ſuch 
neceſlaries as they daily wanted. . 5 = 
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I cannot find one judicial determination in all the books, that 


ſtallage is due of common right: that it may be due by grant or 


. preſcription, I admit; but there is a great difference between what 


may be due, and what is neceſſarily due: it would be more rea- 
ſonable to ſay, that toll is due of common right (which nobody 
can ſay it is) than that ſtallage is, for he that has toll is obliged 
to keep books, and to do other things. In 1 Zutw. 1518. ſtallage 
is conſidered as a kind of toll; and as to the caſe in Moor, of 
the two brothers, where the market goes to the eldeſt, and the 
ſoil (being borough engliſh) to the youngeſt, it does not follow 
from that, that ſtallage is due of common right. If it be payable 
at all, it muſt be by cuſtom; fee Dr. Kennett's Paroch. Antig. 
Gar. verb. Stallagium, that ſtallage is a cyſſomary rent paid in 
fairs and markets for the liberty of a ſtall or ſtanding z and though 
it may ſometimes be incident to market or fair, yet it is ſeparable ; 
and Hen, 2. granted to the tenants and merchants within 
the honour of Walling ford, ut as” ts de T helonio, Stallagio, &. 
As to the ſecond point, that the defendant is not a treſpaſſer: 


Suppoſing (for argument's ſake only) that ſtallage be due as 


neceflarily incident to the owner of the ſoil where a market is 
kept, it mult be a certain duty, and not arbitrary, therefore debt 


will lie for it, or the owner may diſtrain; and let the right to 


ſome duty be but fixed, it muſt be recoverable upon a quantum 
meruit, which of late years hath been ſubſtituted in the place o 

that action which was formerly called a ſpecial action of debt, 
as it is called in the caſe of the ſix carpenters, 8 Rep. 147. for 
the law to ſay there is ſomething due to the lord, and that there 


is no way to recover it, is a mere jus vagum; treſpaſs is to re- 


cover damages for a tort, if any ſum of money be due, this cans 
not be the proper action. 


leis admitted that every man has a right to come into a mar- 
ket with his goods to ſell, and defendant has pleaded that a ſtall 
is neceſſary, which by the demurrer is alſo admitted, therefore 
it follows, that every man has a right to erect a ſtall, If this 
were not true, it would be in the power of the owner of the 
ſoil, let the market be in whom you will, (and it may be in an- 
other perſon, as in the caſe in Moor,) to defeat the owner of the 
market of his profits thereof, by demanding ſuch unreaſonable 
ſums for ſtallage as would prevent every body from coming to 
market who had any large quantity of goods to ſell; or he might 
admit and exclude whom he pleaſed z and it might be worth the 
while of one perſon to give the lord a ſum to exclude all others 
of the ſame trade, which would be quite contrary to the nature 
of the grant of a market, which is for the public good. 


va. 1 As 


2 Inſt. 220. 
2 Ro. Abr. 
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As the law gives a right to every man to come to market to 


ſell his goods, it will alſo give him the means of enjoying the end 


of his coming there. In all caſes where a man releaſes the means 
of coming at any thing, he releaſes the thing itſelf; as if a man 
brings an action upon a bond, and then releaſes all actions, he 
thereby releaſes the bond. It is ſaid we muſt aſk leave, that is 
ſaying we have no right of coming into the market at all. If a 
nt be to a duke to hunt, it extends to proper attendants upon 
im. The like points in 9 Rep. 49. 1 Sid. 430. Bro. Lici- 


- dents, p. 8. 6 Med. 149. 


If the owner of the ſoil ſhould take unreaſonable ſtallage, inſo- 
much that if he were owner of the market it would be a for- 
feiture thereof; yet if the ſoil and market were in ſeveral perſons, 


an abuſer in the owner of the ſoil would not be a forfeiture of the 


market. A grant to hold a market in another man's ſoil would 
be void: the words piccage aud ſtallage as well as toll are uſed 
in all ancient grants of markets. In the caſe of an highway 
through the ground of the lord of a manor, the lord might as 
well ſay that toll is incident for going through it, as in this 


caſe of a public market. If in the caſe of Sir hn Lade (before 


cited) a bridge had appeared to have been neceflary, the law 
would have allowed it; if there is any duty certain or uncertain, 
it is impoſſible to recover for it in treſpaſs'; and there ſeems to 
be no difference between this caſe, and at, where if a man 
does not pay toll, which is a certain ſum, he is not a treſpaſſer. 
Wrigley v. Peachy, Ld. Raym. 1589. This queſtion has been un- 


der the conſideration of this court before, in Paſ. 6 and Hil. 


7 Geo. 2. Quantum meruit for ſtallage, the like for toll, and 
another count for toll and ſtallage ; it was objected that an ac- 
tion of aſſumpſit would not lie; the court doubted as to toll and 
ſtallage in the ſame count, becauſe toll is certain, and ſtallage 


. uncertain, but agreed that a quantum meruit would well lie for 


ſtallage. Concluded for the defendant. 


Judgmentof November 15, in this term, Lee C. J. delivered the opinion of 
the court. the whole court, and gave judgment for the plaintiff, And, is 


it was reſolved, that, by law, every man has, of common right, 
a liberty of coming into any public market to buy and ſell, with- 
out paying any toll, if it be not due by cuſtom or preſcription 
but if he requires any particular eaſement or convenience, as a 
ſtall in the market, he muſt have the licenſe of the owner of the 
ſoil for that purpoſe, if there be no particular ſum fixed by the 
cuſtom of the market for ſtallage. If there be a fixed ſum or 
duty by cuſtom, ht cannot be exceeded, but ſtill he muſt agree 
with the owner of the ſoil. Spel. Gloff. verb. Stallangiator, i. e. 
Qui flationem (quod ſlallum & botham vocunt) in foris — vel 
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nundinis mercium venundandarum gratid— Quilibet flallangiator vel 
faciat finem cum prepofito (burgi) ſecundum quod cum eo convenire 
poterit, vel dabit obolum quolibet die fori. From hence, and the caſe 
in 1 Ld. Raym. 149. it is clear the defendant had no right of 
erecting a ſtall without making a ſatisfaction for it to the owner 
of the ſoil, and this is properly called ſtallage ; if the pavement 
or ſoil be picked, or dug up, or broke, then it is piccagez and 
ſtallage ſhall go with the ſoil to the youngeſt ſon where it is 
borough eng/iſh, though the market ſhall deſcend to the heir at 
common law. Mor 474. Toll can only be due by grant, cuſ- 
tom, or preſcription; and it was ſaid at the bar that ſtallage 
was a toll, and ſo called in ſome books, as in Lutw. 1518. ; but 
then it is a toll ſui generis, and the owner of the ſoil is of com- 
mon right entitled to ſtallage in a new erected market, and the 
ſoil is no farther appropriated to the public uſe than that every 
man has a legal right to enter into the market to buy and ſell, 
Palm. 82. 2 Inf. 220, 221. 1 Ld. Raym. 149. e Chief 
Juſtice ſaid a market might not improperly be compared to a 

ariſh church, whither all the pariſhioners have a right to go to 
bi divine ſervice, but have not liberty to furniſh themſelves 
with pews without the appointment of the ordinary; and the 
reaſon of the law being ſo, is for avoiding confuſion and diſorder 
in public meetings and afſemblies; and that no caſe had been 
cited, nor could he find any in the books, to ſhew that a. man, 
coming to a market, had a right to erect a ſtall without licenſe © 
from the owner of the ſoil. 


Secondly, it was reſolved, that treſpaſs was the proper aQtion 
in the preſent caſe, and that neither debt nor e would lie, 
nor could the owner of the ſoil diſtrain, becauſe there is not any 
certain fixed ſum or duty, or contract expreſs or implied; this 
is not a nonfeaſance but a misfeaſance, and is ſomething like 
the caſe of the fix carpenters, where if a perſon enters lawfully, . 
and afterwards miſbchaves, he becomes a treſpaſſer ab initis. 
8 Rep. 146. 2 Rol. Abr. 561. G. 1, Judgment for the plaintiff, 


Alcorn Executor ver/us Weſtbrook. B. R. 


QFECIAL action upon the caſe ; the declaration ſets forth, that Special xc. 

whereas the plaintiff's teſtator Manby delivered to the de- on _ 
fendant a certain writing obligatory, whereby one Lord Viſcount Kato g ht 
Gave became bound to him in 300 J., &c. the — 5 
upon payment of 221. by the ſaid Manby to him, promiſed to fer vp a 
ae the ſaid bond 4 Manby upon 3 and that the —5 
defendant, notwithſtanding he was requeſted, did not deliver ment of mo- 
the bond to the ſaid Manly in his life-time, nor to the plaintiff ee 
ſince his death, to the plaintiff's damage. The defendant pleads gefengant. 
Breach aſſigned, that defendant refuſed to deliver up the bond, and held well enough, although it is 
not laid that the money was paid or tendered, it having been proved at the trial that the money was 
teadered and refuſed. | 
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non aſſumpſit, and upon the trial at Guildhall before Lee C. J. 


the evidence to ſupport the plaintiff's caſe was, that Manby de- 
poſited this bond in the hands of the defendant as a pledge or 
ſecurity for the payment of 227. (together with another ſecurity) | 
that Manby tendered the 22/. tothe defendant, and demanded 
the bond of him, which he refuſed to deliver; and it was ob- 
jected for the defendant at the trial that the evidence doth not 
agree with the plaintiff's caſe, for it is not laid in the declaration 

at Manby either paid the 221. to the defendant, or tendered 
the money to him, and he refuſed it; and, 2d/y, that the bond 
is not rightly deſcribed in the declaration, for ere it is Lord 
Viſcount Gave, whereas the bond depoſited and proved to be 
demanded was entered into by Lord Viſcount Gage. 


This was made a caſe for the opinion of the court, and was 
argued by Sir John Strange for the plaintiff: 1/, That the evi- 
dence given ſufficiently proved the plaintitf's caſe; and he cited 
Price v. Brown at Gui/dhall, before Lord Raymond, after Hilary 
term, 12 Geo. 1. which was debt on a bond conditioned for the 
payment of money at a future day ; the defendant pleaded. that 
after the day and before the bringing the action he paid the 
principal and all intereſt due thereon ; the plaintiff replied, that 
he had not paid off all the principal and intereſt, and thereupon 
iſſue was joined; and it came out in evidence that he had not 
paid the whole, there having been a ſmall miſtake in calculating 
the intereſt 3 but it was at the ſame time proved that the de- 
fendant paid a ſum in groſs, which was accepted by the plaintiff 


in full ſatisfaction of all principal and intereſt due upon the 


bond; and though it was objected that the defendant ought to 
have pleaded according to the truth of his caſe, viz. 'That he paid 
a groſs ſum which the plaintiff had accepted in ſatisfaction, yet 
my Lord Raymond over-ruled the objection, and ſaid the ſub- 
ſtance of the iſſue was with the defendant, and he had proved his 
plea ſufficiently, | | 


As to the 2d objection that it was gave in the declaration in- 
ſtead of Gage, he argued that it was only ſurpluſage, and might 
be rejeCted, and it is Gage afterwards throughout, and the bond 
will be well enough ſet out if this word Gave be left out; the 


date of a bond need not be ſet out in trover for it, Cro. Car. 262. 


Mr. Martin for the defendant inſiſted, that the plaintiff had 
miſconceived his action, and that there was no precedent of an 
aſſumpſit to deliver up a pledge in all the books, but the proper 
action 1s ?rover or detinue (which latter is now much out of uſe, 
becauſe of the tedious proceis as to garniſhment) ; but ſuppoſing 
the preſent action will lie, it muſt be ſupported upon the foot of 
a ſpecial agreement, and it is univerſally laid down, that _ 
ſpecial agreement muſt be proved in every tittle as it is laid. 
Cro. Jac. 633, 1 Leon, 241. 2 Mod, 279. 2 Rol. Abr. 719. 
and many other caſes, . 
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24ly, He inſiſted that a recovery in the preſent action upon 
this declaration cannot be pleaded in bar to another action to be 
laid properly, according to the truth of the plaintiff's caſe z and 
the rule for pleading recoveries in har is well laid down in Sir 
Tho. Raym. 472. which is, that whereſoever the ſame evidence 
will maintain both the actions, there the recovery or judgment 
in one may be pleaded in bar of the other, but otherwiſe not; 


and a bond given by one Gave, is a different bond from that 


proved, which was by one Gage. 


Lee C. J.—I give no opinion, but as at preſent adviſed think 
the plaintiff is well entitled to bring this action in the manner 
he has done, and the evidence is ſuſſicient to ſupport it, that the 
tender and refuſal of the 22/. amounts to payment, and Manby 
did all he could. And as to the variation of Gave inſtead of 
Gage, it is Gage in the declaration throughout afterward z and I 
do not ſee why the word Gave may not be rejected. 


Wright J.—I ſhould be willing to go as far as poſſible to 
aſſiſt the plaintiff, but this is a ſpecial action upon the caſe, which 
ought to be laid as proved; now upon the evidence it appears 
that the caſe Jaid in rhe declaration was. not the plaintiff's caſe, 
but the true cafe is, that Manby borrowed of the defendant 22/. 
and depoſited the bond in his hands as a collateral ſecurity to be 
re- delivered upon payment of the 22/. and that Mandy tendered 
the 22 J. and defendant refuſed to accept it and deliver up the 
bond; now if this caſe had been laid in the declaration accord- 
ing to the truth, there could have been doubt the plaintiff would 
have been entitled to recover, but the tender and refuſal is made 
no part of the caſe. And as to the variation, I think it a very 
material one, and difficult to be got over; however, I deſire time 
to conſider, and give no opinion at preſent. 


Denniſon J.—If a man agrees to build ſor another a houſe to 


be paid for it, and afterwards builds the houſe, in this caſe he 
has two ways of declaring, either upon the original executory 
agreement as to be performed in futuro, or upon an indebitat” af= 
ſumpſit, or quantum meruit, when the houſe is actually built and 
the agreement executed, In the preſent caſe as the money was 
tendered and refuſed I conſider it as paid; then the promiſe to 
deliver up the bond riſes by operation or conſtruction of law; 
therefore, ſays the plaintiff, I do not declare upon the original 
agreement, but upon the promiſe ariſing by operation of law; 
and as to the point of the variation, I think the word Gave may 
be rejected; and there is ſufficient evidence to prove the bond 
deſcribed in the declaration is truly the bond in queſtion ; and 
it is well enough aſter a verdict, 1 it might have been 
upon a demurrer, but as there ſeems to be ſome doubt in the 
court I give no opinion. 1 
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Foſter J. inclined to be of opinion with the Chief Juſtice, and 
Denniſon for the plaintiff, 


The court took time to conſider, and afterwards, on the 28th 
of November, this term, gave_judgment for the plaintiff unani- 
mouſly, that this action is well laid, and the evidence ſupported 
the caſe as laid, and that the word Gave was only ſurpluſage. 
Savil 71. Lutw. 561. Peſtea ordered to be delivered to the 


plaintiff, 


Hannah Welford, Wife of John Welford, by her 
next Friend, verſus Hznnah Bezeley the elder, 
Joſeph Bezeley and John Welford, Defendants. 
In Chancery at the Rolls, December i1, 1745. 


ANNAH Welford preferred her bill to have a ſpecific per- 

formance of articles made upon her marriage with the de- 
fendant Fohn Welford, ſetting forth that in 1730 a treaty of mar- 
riage was had between the plaintiff and John Welford and after 
divers meetings thereupon by all the parties, Hannah Bezeley the 
defendant, and mother of the plaintiff, in conſideration of the 
intended marriage agreed to give 1000 J. as a marriage portion 
with the plaintiff, to be laid out as ſet forth in the articles; and 
th:reupon an indenture zripartite, dated the 18th of Fuly 1730, 
was made and executed (with the privity and conſent of the plain- 
tiff's mother) between Jahn Wel/ord of the firſt part, the plain- 
tiff of the ſecond part, and Fe/eph Bezeley of the third part, re- 
citing that the marriage was then agreed ſhortly to be had be- 
tween John Welford and the plaintiff, and that Hannah Bezeley 
the mother had agreed to advance and pay 1000 J. to be laid out 


in ſtock, as a portion for the plaintiff, to the uſes therein men- 


tioned, in the name of Fe/eph Bezeley, that is to ſay, to the uſe 
of the plaintiff for her life, notwithſtanding her coverture, and 
after her death, in caſe the marriage took effect, then to her 
huſband, his executors and adminiſtrators; which deed was 
executed by the plaintiff her huſband, and %% Bezeley the 
truſtee, but not by the mother, nor was ſhe a party thereto, but 
was preſent at the execution, and ſigned her name as a witneſs 
to the ſame, , 


The mother by her anſwer admits the treaty of marriage, and 


| ſays, that Jobn Welford was repreſented to be in good circum- 


ſtances, and in conſideration thereof ſhe agreed to give 1c0o /. 
for the plaintiff's portion, to be ſettled on her, and that this was 
all the agreement that was-before the marriage ; ſhe denies that 
the articles were made with her approbation, and ſays, that at 
the time of the executian thereof ſhe declared her diſlike to the 
match, and was unwarily drawn in to ſet her name as a witneſs. 


The 
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The plaintiff proved that the mother before the martiage de- 
clared ſhe would give the plaintiff 1000/7. with Jahn Welford as 
a portion, and that the articles were read over at the time of the 
execution thereof in the mother's preſence aud hearing, and 
that ſhe wrote her name as a witneſs thereunto. 


The Maſter of the Rolls—I am very clear that the articles 
ought to be carried into execution; and that although the mo- - 
ther did not execute them as a deed, yet ſurely her ſetting her 
name as a witneſs thereto is ſome memorandum in writing, and 
ſuthciently takes this caſe out of the ſtatute of frauds. The pore 
tion was decreed to be. placed out accordingly, with intereſt 
from the marriage until this time; and his Honour ſaid, that if 
the mother had already paid the money to the huſband, and he 
had ſpent it, yet ſhe ſhould be obliged to pay it again, and muſt 
take her remedy againſt him. Brown, Clarke, Wilbraham, and 
Wilſen, for the plaintiff; Foyer, Neel, and Bicknell, for the de- 
fendants, | 


HILARY TERM, 
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Williams verſus Wills. B. R. 


Tx defendant was arreſted by virtue of a latitat at the —— 
plaintiff's ſuit, and being thereupon in cuſtody of the ſheriff "ue. 
of Devonſhire, plaintiff declared againſt him in caſe upon ſeveral cuſtody of 
promiſes, .complaining againſt him, the defendant being in cuſ- on _— 
tody of the ſheriff of Devonſhire, by virtue of a writ of Jatitat ,\.,.1 at 
iſſuing out of the court of the lord the is before the king him- whoſe ſuit 
ſelf, without ſaying at whoſe ſuit he was fo in cuſtody. There be —— 
was a gegeral demurrer; and it was objected by Agar Serjeant, (i... - 
that the ration was bad, not ſaying at whoſe ſuit the defend- 5 W. & M. 
ant was in cuſtody of the ſheriff of Devon, Ford for the plaintiff 21. 
anſwered, that the objection went to the juriſdiction of the court, 
ſo came too late after an imparlance, and could not be taken 


upon a general demurrer. 


14 . Lee 
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Lee C. J.—Before the flat. 4 & 5, V. & M. c. 21. therd 


could be no declaration in this court againſt a defendant in the 
cuſtody of a ſheriff, and the practice was to bring an habeas cor- 
pus, and fo turn him over to the marſhal, and then to declare 
againſt him; therefore, to prevent that expence this act was 
made, and particularly enacts, that it ſhall be alledged in the 
declaration in what ſheriff's cuſtody the defendant is, and at 
whoſe ſuit. 


As to the caſe of Morris and Watkins, Lord Raym. 1362, I 
have a note of it which I have looked into: That was debt upon 
a bond: the court upon the ſame objection as is made at preſent 
upon a general demurrer, held, that it muſt be alledged in the 
declaration at whoſe ſuit the defendant was in cuſtody, as it was 
before held ill. Hil. 8 Geo. 1. in the caſe of Stanton and Byerly, 
where the declaration (as in the preſent caſe) was in aſſumgſit on 
promiſes, becauſe not alledged therein at whoſe ſuit defendant 
was in cuſtody; and the court adhered to this; but where it 
was in an action of debt, as the words of the declaration were 
de placito quod reddat ei ſo much money, that was conſtrued to 
mean at the plaintiff's ſuit, the plaintiff. complaining by his d-- 
claration that the defendant was in cuſtody of the ſheriff of A. in 
a plea that he render to bi», which was as much as to ſay he was 
in cuſtody at the plaintilf's ſuit ; therefore as the ſtatute has 
chalked out this particular manner of declaring againſt a priſoner, 
it cannot be deviated from, Judgment for the defendant pet 
rolam curiam. | 


Creſſey ver/us Kell and others. B. R. 
RESPASS, aſſault and battery; judgment by default, and 


upon the writ of inquiry 20/. damages were aſſeſſed, and 
ten pounds coſts taxed. The defendant brought a writ of er- 
ror, and while that was pending the plaintiff brought an action 
upon the judgment, and made an aſſidavit that 30/. was due tg 
him thereupon, and held the defendant to ſpecial bail, who now 
moved by Lathen that common bail might be only taken. 
Morton for the plaintiff inſiſted that this judgment was a record 


of a debt. 


But per Denniſon and Fefter Juſtices only in court - Where a 
judgment is not for an original debt or ſum due above 10/. the 
court will not hold defendant to ſpecial bail, and the defendant 
was diſcharged upon common bail, and declared they were for 
diſcouraging theſe actions on judgments, and that proceedings 
in this ſuit ought to ſtay while the writ of error is depending. 
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Rex verſus the Inhabitants of the Pariſh of Bray, 
| B. R. 


OSEPH Gold came with his wife by certificate from the 
T pariſh of Shotte/broot to the pariſh of Bray, and there had a 
on born who lived there until he was 20 years old, and then 
hired himſelf to, and ſerved a maſter a year in Bray, and had 
not gained any other ſettlement in Bray. James the ſon became 
chargeable, and by order of two juſtices was removed to 
Shotteſbrook : — appealed, and the ſeſſions quaſhed the 
order of the two juſtices, and ſent the pauper back to Bray; 
and now upon conſidering the fat. 9 & 10 V. 3. c. 11. which 
enacts, that no perſon or perſons who come in by certificate 
ſhall be adjudged to gain a ſettlement by any act whatſoever, ex- 
cept he rents 10/. per ann. or executes an annual office. The 
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court held that James the ſon of the certificate-man was equally - 


within the ſtatute with his father, and that the hiring and ſervice 
in this caſe gained him no ſettlement at Bray; ſo the order of 
ſeſſions was quaſhed, and the order of two juſtices confirmed, 


Anonymous. B.R. 


A TrirD perſon makes affidavit in order to hold defendant to 
ſpecial bail, (That he was indebted to the plaintiff in 800/. 
** as appeared by an account ſtated and under the defendant's 
„c own hand.” Mr. Henley moved that common bail might be 
accepted: and per curiam—'This afhdavit is not ſufficient, for 
- the plaintiff may have been paid the debt, and this account may 
be diſcharged for any thing the perſon knows who makes this 
affidavit, ſo common bail was ordered. Note; ſuch affidavit is 


bad when it ſays, © As appears by ſuch a note or bond,” &', 


Leafe ver/us Box, B. R. 


EBT upon a bail-bond aſſigned to the plaintiff. The defend- 

ant demurs, and afiigns for cauſe; %, That it is not aver- 
red or ſet forth in the declaration that the indorſement was atteſted 
by two credible witneſſes; 2d/y, That the names of the two wit- 
neſſes are not ſet forth in the declaration, and there ought to be 
a profert in cur. of the aſſignment. Serjeant Belfield for the de- 
fendant—The names of the two witneſſes to the indorſement 
ought to have been ſet forth, becauſe the act of parliament di- 
rects, that the aſſignment ſhall be made by the ſheriff under his 


What is an 
improper 
affidavit to 
hold bail. 
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be made of 
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hand and ſeal in the preſence of two credible witneſſes; and it is tion. 


neceſlary 
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neceſſary to ſet ſorth the names of the witneſſes, becauſe upon 
aſſignavit vel non if one of the witneſſes be infamous, then it is 
not aſſigned according to the ſtatute, which ſays they are to be 
credible witneſſes, | | 


Draper Serjeant for the plaintif—Theſe two objections have 
been made and over-ryled twenty years ago, and often determined 
that there is no occaſion to ſet forth that the indorſement was 


atteſted by two credible witnefles, nor to make any profert of the 


Rolliſon v. 
Taylor, 
Trin. 


136. 1. S. P. 


Departure. 


aſſignment, nor to ſet forth the names of the witneſſes. The 
aſſignment of a bail-bond is not a deed, ſo no need of a profert 
thereof, no more than there is to make a profert of an award: 
but if a profert was neceſſary, there is a profert made of the bond, 
the indorſement being upon it is ſuſſicient. The ſtatute does 
not ſay that the witneſſes ſhall ſign their names as witneſſes to 
the aſſignment, but only ſays, that the ſheriff ſhall aſſign the 
bond in the preſence of two credible witneſſes. 


Belfield in reply—It is ſaid the aſſignment is not a deed, but I 
think it is more than a deed, for by a deed a man cannot aſſign a 
choſe in action legally, but by this the ſheriff is enabled to aſſign a 
choſe in action. 


Wright Juſtice — It is averred in this declaration that the ſheriſf 


of Southampton aſſigned this bail - bond by indorſement upon the 


ſaid writing obligatory, and atteiting it under his hand and ſcal 
in the preſence of two credible wimeſſes ; the ſame objections 
were made in Rollinſon v. Taylor, Trin. 13 Geo, 1. where it was 
ſhewn for cauſe of demurrer, that it was not averred that the 
aſſignment was atteſted by two credible witnefles, and that there 
was no prefert made of the indorſement; as to the ½ it was 
anſwered and reſolved, that as it was averred that the aſſignment 
was made in the preſence of two credible witneſſes it was well 
enough; as to the 2d, that there being a profert of the bond, 
that is a profert of the ailignment alſo; but there is another 
reaſon, and that is the aſſignment is not a deed, fo no profert is 
neceſſary ; the anſwer as to the ſetting forth the names of the 
witneſſes is, that the ſtatute does not require it. Denniſon and 
Faſter Juſtices of the ſame opinion; and judgment for the plain- 
tiff. The Chief Juſtice abſent. 


Harding ver/us Holmes. B. R. 


Dr upon bond: the defendant demanded oyer of the con- 
dition, which was for the performance of an award, and 
pleaded that the arbitrators made no award; the plaintiff replied, 
and ſhewed an award, and the non-performance thereof by de- 
fendant in non-payment of 16/. 13s. awarded to the 5 
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the defendant rejoined, and ſaid that there was other cauſes be- 
tween the parties depending, as a cauſe of action for 4/1. 45. and 
another for a gun, and that as the arbitrators had taken no no- 
tice thereof it was no award : hereupon the plaintiff demurred, 
and the defendant joined in demurrer. Now Ford for the plain- 
tiff inſiſted, that the defendant in his rejoinder had departed from 
his plea, and cited 1 Sid. 180. as in the very point. 1 Lutw. 182. 
1 Lev. 85. 127. Ray. 94. The court were inclined to give 
judgment for the plaintiff; but Pole for the defendant prayed it 
might ſtand over till next term. 2 Saund. 188. cited by Denniſon 
Juſtice as in point for the plaintiff. Adjournatur, Afrerwards in 
Trin. 19 & 20 Geo. 2. Poole for the defendant gave it up, and 
there was judgment for the plaintiff, 


Lowfield and Satchwell. B.R. 


EBT upon a bond: the defendant craves oyer of the condi - 
tion, which recites, that whereas Thomas Taylor hath ſued 
out and delivered to R. Weſtbrook mayor, and R. Ladbrook, &c. 
ſheriffs of London, the king's writ to correct the errors in the re- 
cord of a judgment in one of the city-courts, between Thomas 
Taylor and Ann Lock: now the condition of this obligation is 
ſuch, that if the ſaid Thomas Taylor ſhall proſecute his ſaid writ 
of error with effect, and ſhall ſatisfy and pay the ſaid Ann Lock 
the damages and coſts within fourteen days next after the aſhrm- 
ing the ſaid judgment, that then the ſaid obligation ſhall be void, 
which being read and heard, the defendant pleads that the ſaid 
Thomas Taylor hath proſecuted his ſaid writ of error with effect, 
and that the ſaid writ of error is ſtill depending, and that the 
judgment hath not yet been affirmed. The plaintiff replies, that 
after the ſealing and delivery of the ſaid writing obligatory at the 
court of Huſtings holden in Guildhall in the city of London, ac- 
cording to the cuſtom of the ſaid city, on Monday next after the 
feaſt of St. Jahn the Baptiſt, the ſaid Ann Lock appeared, and the 
ſaid Thomas Tayler being ſolemnly called did not appear; there- 
fore it was conſidered that the ſaid Thomas Taylor ſhould take 
nothing by his writ, and that the ſaid Ann ſhould go without 
day : the defendant demurred to this replication, and ſhewed for 
cauſe, 1, That it does not appear before whom the court of 
huſtings was holden at the time of giving the judgment; 2dly, 
Becauſe it does not appear whether at the time of holding the 
ſaid court of Huſtings the ſaid writ of error was returnable : the 
plaintiff joined in demurrer: upon the , argument by Sir Fobn 
Strange tor the plaintiff, and Serjeant Draper for the defendant, 
the court (ab/ente Lee C. J.) gave judgment for the plaintiff. 


Wright 
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Wright J. — As to the / objection, it is ſet forth that at the 
court of Huſtings holden at Guildhall on ſuch a day according to 
the cuſtom of the city, Sc. which is well enough, and is agree- 
able to all the entries. Raft, Ent. 303. a. 334. b. 


In anſwer to the 2d objection the defendant-in his plea ſays, 
that he hath proſecuted the writ with effect, and that it is now 
depending, which ſhews that it is returnable ; but beſides this, 
if it really were not returnable, it cannot be taken advantage of 
in this ation, | | 


Denniſon J. — The condition of the bond is of two things to be 
done; I/, To proſecute the writ of error with effect; 2d, To 
pay the damages and coſts within a certain time, if judgment be 
aſſirmed. The defendant in his plea ſays he has proſecuted the 
writ of error with effect; but to diſchar;e himfelf goes on and 
ſays that the judgment is not yet affirmed, The plaintiff has re- 
plied the record of the court, that at the court of Huſtings holden 
according to the cuſtom of the city, there was a judgment that 
the plaintiff in error ſhould take nothing by his writ, and that the 
ſaid Ann ſhould go without day prowut patet per recordum. The 
objection is, that this court was not properly holden, as being 
coram non judice, but that cannot be made a queſtion here, in an 
action of debt on bond; but if it was improperly holden you 
mult bring error in that cauſe ; but it is well enough, being al- 
ledged to be holden according to the cuſtom of the city. As to 
the 2d objection; it would be very ſtrange for us to preſume 
that the writ was not returnable. If the defendant had rejoined 
nul tiel record, we ſhould have ſeen how the record was; but as 
the matter now appears to us upon the pleadings we mult take it 
to be right, it being ſaid to be according to the cuſtom of the 
city. Mer juſtice of the fame opinion. 


Pond ver/us King. B. R. 


Proceedings Ts was an action upon a policy of inſurance tried at Gui/d- 
by conſent hall London, at the ſittings after laſt Trinity term, before Lee 
— C. J. the jury found a ſpecial verdict, which is drawn up; but 
death, and ſince the beginning of this term the plaintiff died. Sir John 
the jung. Strange now moved that a rule might be made by conſent of Sir 
ment ben Richard Lloyd, counſel of the other fide, that to prevent the ex- 
bis lifetime. pence of another trial, whatever judgment the court ſhall give 

might be entered as a judgment of the firſt day of this term, and 

that no writ of error in fac ſhould be brought, which was ow 


dercd accordingly, 
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The King and the Juſtices of Peace of Middleſex. 


B. R. 


SN John Strange moved for a mandamus to be directed to the 

juſtices of peace of the county of Middleſex to ſwear Wm. 
Carr late overſeer of the poor of the pariſh of St. Andrew above 
the bars and SY. George the Martyr in the faid county, to the 
truth of his accounts, upon an athdavit made by Carr that he 
had delivered in an account to the juſtices, and was ready to 
| ſwear to the truth thereof according to the ſtatute of 17 Geo. 2. 
c. 38. but that they had refuſed to (wear him to it. 


Sir Richard Dleyd for the juſtices oppoſed it, and ſhewed for 
cauſe that when Carr delivered in his account, it conſiſted of 
groſs ſums, and that the juſtices aſked him ſome queſtions touchs 
ing the particulars, which he refuſed to anſwer, and therefore 
they refuſed to ſwear him to his account, 


Wright J.-This court has two juriſdictions over juſtices of 
peace; 1/, To puniſh and reſtrain them when they exerciſe a 
juriſdiction which they have not; 2dly, To compel them by 
mandamus when they refuſe to do what they by law ought to do. 
This motion is founded on the fat, 17 Geo. 2. c. 38. which re- 
quires the juſtices to do a thing which they have refuſed to do. 
If the juſtices apprehend that this fat, has not repealed the fat. 
43 Elia. as to overſeers' accounts, they may return that matter 
upon the mandamus, and then they will have the judgment of the 
court whether they are obliged to ſwear Curr before he has ac- 
counted according to the fat. 43 Eliz. but we cannot refuſe to 
grant the mandamus, for it is a motion of courſe. Denniſon and 
Foſter of the ſame opinion that it was a motion of courſe. Man- 
damus granted. | 


Sir Watkin Williams Wynne, Baronet; wer/us 
Middleton, Sheriff of Denbighſhire. In the 
Exchequer-Chamber. 


'T Hs is a ſpecial action upon the caſe upon the ſtatute 7 &' 8 

W. 3. c. 7. for preventing falſe and double returns of mem- 
bers to ſerve in parliament, whereby it is among other things 
enacted, that the party grieved (to wit, every perſon that ſhall be 
duly elected to ſerve in parliament for any county, Qc. ) by ſuch 
falſe return may ſue the officers making the ſame in any court 
at Weftminſter, and ſhall recover double the damages he ſhall 
ſuſtain by reaſon thereof, with his full coſts of ſuit. 


founded on a law that is penal, ſo within the ſtatutes of jeofa'ls. 
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This action was commenced in the King's Bench. The de- 
claration ſets forth the writ for electing a member for the county 
of Denbigh, by which the ſheriff was commanded to proceed to 
an election; that it was delivered to the defendant being ſheriff 
before the return thereof; that he proceeded in order to an elec- 
tion; that the plaintiff and one J. Middleton were candidates; 
that the plaintiff had a majority of votes; that the defendant 


made indentures between him and . M. the other candidate, 


and returned him to parliament, whereas it is averred that J. M. 
was not elected, but that the plaintiff was elected; that two pe- 
titions were preſented to the Houſe of Commons, one by the 
freeholders of the county, the other by the plaintiff himſelf ; that 
the Houſe thereupon reſolved that the plaintiff was duly elected, 
and ought to have been returned, and ordered the return to be 
amended, and the plaintiff's name to be put in the indenture ; 
and this is laid to be contrary to the form of the ſtatute, and to 
the damage of plaintiff of 6000/. Upon Not guilty the cauſe 
was tried in the King's Bench, where the jury gave a verdict for 
14004. damages, whereupon that court gave judgment for the 
plaintiff for 2800 J., being double the damages found, and for 
4147. coſts of ſuit, which ſaid damages, coſts, and charges 
amount in the whole to 3214 J.; and the judgment concludes 
thus, and the defendant in mercy, 


A writ of error is brought in this court, and two ſpecial errors 
are aſſigned; I/, That there is no venire facias ; 2d, That there 
is no diftringas juratorum, and then the general errors are aſ- 
ſigned : two certioraris have iſſued, and the court of King's 


Bench have certified a venire facias and a diftringas, and the jury 


appear to be of the body of the county, and not de vicineto: the two 
articular errors are out of the caſe, a venire and a diftringas 
— both returned, therefore this caſe comes before this court 
upon the general errors only, and was three times argued in the 
moſt ſolemn manner, and the laſt time by the Attorney-General 
and Mr. Evans, before Willzs C. J. of the Common Pleas, 
Parker Ch. Baron, Abney and Burnet Judges of the C. B., and 
Reynolds, Clarke, and Clive Barons, and this term Willen C. ]. 
delivered the opinion of the court. | 


Willes C. J.— The firſt objection taken by the plaintiff in error 
is, that the Hat.) & 8 I. 3. c. 7. is a penal law, and excepted 
in the 4 & 5 Ann. c. 16. and therefore the venire ought to have 
been de vicineto, and not de corpore comitatus, We think that this 
is not a penal ſtatute, but if it be, it is alſo a remedial law; but 
ſuppoſing this be a fault, it is cured by the fat. 16 & 17 Car. 2. 
c. 8. and we have no doubt at all but it is cured by fat. 5 Geb. 1. 
c. 13. which enacts, that no judgment ſhall be reverſed for any 
defect in form or ſubſtance in any bill, writ, c. ſo that, be this 
a fault either in form, or ſubſtance, this ſtatute cures it. 


The 
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The 2d objection is to the form and ſubſtance of the judg- 
ment. 1½, To the form, that it is not ſaid to be given ſecundum 
formam flatuti, but we are of opinion that as the declaration has 
ſet it forth to be a matter done by defendant contra formam flatuti, 
it would have been nugatory to have added it again in the judg- 
ment; the ifſue to be tried was, whether the defendant was 
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guilty againſt the form of the ſtatute; the jury have found him 


ſo, and therefore the judgment is ſo too. 2dly, 'To the form and 
ſubſtance both, viz. that it concludes with miſericordia inſtead 
of capiatur ; though we do not all agree that this is right, yet 
the greater part of us agree it is, for in all actions of treſpaſs on 
the caſe (which this is) if the defendant be found guilty the judg- 
ment ſhall not be quad capiatur, but quad fit in miſericordid. 
1 Rol. Abr. 222. p. 11. So in debt on fat. Ed. 6. for not ſet- 
ting forth tithes, it ſhall be miſericordia. 1 Rol. Abr. 223. p. 17. 
Cro. Car. 559, 560. Plowd. 118. 130. 3. Action on the fat. 
Hen. 6. judgment is in miſericordia, We think this the right 
judgment, and better than if it had been quad capiatur. But 


ſuppoling the judgment being in miſericordia was wrong, yet as 


we are of opinion that this action is to be conſidered as remedial, 
it is expreſsly aided by the /at. 16 & 17 Car. 2. c. 8. being 
after a verdict; and in Comyns 284. it is held that the ſtatutes 
of jeofails extend to actions remedial, though they are founded 
upon penal ſtatutes; we think that if this were a fault, the far. 
4 Geo. 2. c. 26. for turning the law into Eugliſb has cured it, 
which has this moſt remarkable concluſion, that every ſtatute 
of zeofails ſhall extend to all proceedings in Engh/b, and then 
declares that this clauſe ſhall be taken and conſtrued in all courts 
of juſtice in the moſt ample and beneficial manner, for the caſe 
— benefit of the parties, and to prevent frivolous and vexatious 
elays. 


The next objection is, that double damages can only be re- 
covered in reſpect of the return being contrary to the laſt reſolu- 
tion of the Houſe of Commons, and that it does not appear that 
there was any reſolution of the Houſe; but we are all of opinion, 
except Abney, that this action is well brought, and that double 
damages ſhall be recovered for any falſe return; and we are not 
bound by law to take notice from time to time of the particular 
reſolutions of the Houſe of Commons, who of themſelves cannot 
make a law. The caſe of Prideaux v. Morris was an action at 
common law, ſo not to the preſent purpoſe. - But whatever may 
have been the opinion of judges, I am very clear myſelf, that an 
action at common law will well lie, both for a falſe, or a double 
return of a member, for there is dampnum cum injuria in both 
Caſes, and I ſhall always ſet my face againſt the caſe of Prideaux 
and Morris. I do not give this as the opinion of all of us, but 
only ſay it by the bye as my own opinion, for I think there can- 
not be x greater damage in the world. There would be, I think, 
the greateſt inconvenience if the doctrine ſhould prevail, _ 

15 re 
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there muſt be a determination in the Houſe of Commons as to 
the election, before the action for a falſe return can be brought; 
for if ſo, it would be in the power of the Houſe to repeal this act 

of parliament, by contriving to put off a petition from time to 
time for two years, within which time this ſort of action muſt be 
brought. I declare for myſelf, that I will never be bound by any 
determination of the Houſe of Commons againſt bringing an action 
at common law for a falſe, or a double return, and a party in- 
jured may proceed in Veſtminſter-hall notwithſtanding any order 
of the Houſe, for the members are not upon oath, nor can they 
adminiſter an oath to witneſſes z and it would be very extraordi- 
nary to ſay, that we, who are judges upon oath, ſhould be bound 
by a determination of perſons not upon oath. In trying ſuch ac- 
tion for a falſe return, I would pay great regard to a determination 

of the Houſe, but yet I would go on. Upon the whole, the 
court were of opinion that all the faults objected were cured by 
the verdict, and the judgment was affirmed. 


The King ver/us Beſtland. B. R. 


Order of HIS is a rule to ſhew cauſe why an order of two juſtices, 
—— = and another of the ſeſſions confirming it, for appointing one 


one overſeer Overſeer of the poor only, which is not „ the fat. 

of the poor 43 Elia. which ſays, that four, three, or two may be appointed, 
but ſays nothing of one. Per curiam—The juſtices may appoint 
one at a time, and we do not know but they have appointed, or 
may appoint another, and the court will not preſume they have 
not; and diſcharged the rule, and the orders confirmed. 


Note; Lee C. J. was taken ill of the gout the 27th of January 
this term, and continued ſo until the end thereof. 


Douglas ver/us Vane; In Chancery, 


Court of P ER Lord Chancellor—This court never has diſmiſſed bills 


Chancery ſor tithes, to leave plaintiffs to their ſuits in the ſpiritual 


—— _ court, or at law, but only diſmiſſed them when there has ap- 


tithes, and pcared to be any good, legal, or equi: able bar, or defence, Be- 
leave plan- fore the reſtraining ſtatutes, parſons could not alien or make 
rage agreement to bind the inheritance of the church without the con- 
ſpiritual ſent of the patron and ordinary; and ſince the ſtatute it has been 


court, unleſs qoubtful whether ſuch agreement ſo confirmed ſhould be carried 


— into execution; but I do agree there have been caſes ſince the 


or equitable ſtatute, where decrees have been made to confirm compoſitions 
var. oi. relating to the rights of the church, which have been by the con- 
— per- ſent of the parſon, patron, and ordinary, but this has been always 
ſon, patron, where ſuch compoſitions have been preſumed to be for the benefit 


and ordi- of the church. 


nary have NN 
been confirmed by deciee, ſince the reſtraining ftatutes. 
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Baxter verſus Faulam. B. R. 


H E ſingle queſtion in this caſe is, Whether an indenture of Six pence 
T apprenticeſhip where ſix pence is mentionedto be the ſum ny . 
given with the apprentice be or be not void for want of being — 
ſtamped according to flat. 8 Ann. c. g. ſec. 32. ? and reſolved * indenture 
the whole court, that the ſtatute intended, that when above 500. _ _ 
was paid with an apprentice, a twentieth part thereof ſhould be cording to 
paid for the duty, and one fortieth part when leſs than 50. was fiat, 8 Ann, 
paid; and this is a caſe wherein it is well known there is no 9 f 32. 
coin ſmall enough can be paid; and it ſeems by the two ſtamps 
of 15. and 6d. in the pound, that no ſum leſs than 205. paid 
with an apprentice ſhould pay any duty; and this caſe falls un- 
der the ſaying of de minimis non curat lex ; and there was no 
occaſion to have this indenture ſtamped according to the ſaid 


{tatute, 


Kill ver/us Holliſter. B. R. 


1 HIS is an action upon a policy of inſurance, wherein a clauſe Adlon on a 
was inſerted, that in caſe of any loſs or diſpute about the P"* . 

policy it ſhould be referred to arbitration; and the plaintiff ayers though — 

in his declaration that there has been no reference. Upon the policy (ys 

trial at Guildhall the point was reſerved for the conſideration of eee 

the court, Whether this action well laid before a reference had. ferred in cafe 

been? And by the whole court If there had been a reference de- of a loſs or 

pending, or made and determined, it might have been at bar, but F 

the agreement of the parties cannot ouſt this court; and as no 

reference has been, nor any is depending, the action is well 


brought, and the plaintiff muſt have judgment. 


* 
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Leave to 
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in a proſe- 
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againſt gam- 
ing. 
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Legacy to a 
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e reſiduary legatee.“ 
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Anonymous, B. R. 


POOLE moved on the part of the proſecutor upon the ſtatute 

againſt gaming for leave to compound, upon an aſſidavit that 
the defendant and one A. B. uſed to play at cards together, and 
that the defendant had won divers ſums of money of A. B., that 
A. B. was become a bankrupt, and that the aſſignees, who ſet 
this proſecution on foot, were ſatisfied with reſpe& to the de- 
fendant, and therefore it was now moved that the proſecutor . 
might have leave to compound, which was granted by the 
court, | 


Anonymous. B. R. 


M, Henley moved on the part of the defendant in ejectment, 

that proceedings might be ſtayed until the leſſor of the 
plaintiff, who was an infant, had got ſomebody to enter into a 
rule to pay defendant his coſts, if there ſhould be a verdict ſor 
the defendant, becauſe the leſſor himſelf, being an inſant, was 
— liable for colts, Rule io ſhew cauſe; afterwards made ab- 
olute. mak Dy» 


Rheniſh ver/us Martin, In Chancery. 


ORD Hardicte C.—Eliz. Phillips, the mother of the wife 

of the plaintiff, and of the wife of the defendant Martin, by 

her will dated the 27th of October 1729, deviſed her real eſtate to 
her daughter Martha and her heirs for ever; and then ſays, “ It 
« is my will, that if my ſaid daughter Mar/ha ſhall intermarry 
« with any ſon of A. B., ſuch my deviſe to be void; and in that 
&« caſe I deviſe my real eſtate to truſtees for my daughter Mary 
« and her heirs of her body.” Then comes the clauſe upon 
which the queſtion in this caſe ariſes : * Provided always, and 
« it is my will, that if my ſaid daughter Mary ſhall marry, and 
« with the conſent of my truſtees aforeſaid, or the major part of 
« them, before ſuch marriage had, ſignified in writing, then 
« and not otherwiſe I give and deviſe to my ſaid daughter 
« Mary 8c0l. ; and it is my will that my ſaid daughter Martha , 
« ſhall pay my ſaid daughter Mary 30l. yearly during the ſaid 
& Mary's continuing ſole and unmarried, by 15 every May-day 
% and Michaelmas-day; and I do hereby charge and load all 
« my faid real eſtate with all my debts and legacies of all 
“ kinds, and appoint my daughter Martha ſole executrix and 


Elia. 
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Elix. Phillips the teſtatrix died in 1736; the plaintiff inter- 
married with her daughter Mary 27 Sept. 1737, but no conſent 
of the truſtees was had previous to the marriage; and this bill is 
brought by the plaintiff as adminiſtrator to his wife Mary, for 
payment of the ſaid 800/. and the arrears of the ſaid annuity, 


The queſtion is, Whether the plaintiff is entitled to this le- 
gacy of 800 J.? 


1/2, I ſhall conſider it as if it had been a mere perſonal legacy 
only, and payable out of the perſonal eſtate. 


2dly, I ſhall conſider it as ſuppoſing it had been charged upon 
the real eſtate originally. 


And, 3dly, I ſhall conſider it as an original perſonal legacy 
charged upon the perſonal eſtate, and that the real eſtate is an 
auxiliary fund, in caſe the perſonal eſtate ſhall not be ſulhcient to 
pay all the debts and legacies, | 


As to the 1}, conſidering it as a perſonal legacy, and pay- 
able out of the perſonal eſtate. According to the rules eſtabliſhed 
both in this and the eccleſiaſtical court, the plaintiff, as repre- 
ſentative of his wife, will have a right to recover it out of the 
perſonal eſtate, for in both courts ſuch condition has always been 
conſidered only in terrorem ; and indeed the civil law makes ſuch 
conditions void, notwithſtanding the legacy be given over, as to 
pious uſes, or for manumiſſion, c. but that has not been re- 
ceived ſo in this court, but whenever the legacy is given over for 
breach of the condition, the gift over ſhall take place upon this 
foundation, becauſe it thereby appears clearly, that the perſon to 
whom it was given over was in the mind and contemplation of 
the teſtator at the time of making his will; but in the preſent 
caſe there is no ſuch gift over. It was objected by the counſel 
for the defendant, at the bar, that this was a condition precedent, 
and not ſubſequent; and this difference was inſiſted upon, that 
in the firſt caſe the condition muſt be performed before the le- 
gacy can veſt; in the latter, that the legacy veſts immediately, 
but mult be diveſted by non-performance of the condition; and 
it was ſaid that this was a diſtinction that has been eſtabliſhed : 
but neither the civil law nor the eccleſiaſtical law have made we 
difference whether it is precedent or ſubſequent, for both thoſe 
laws ſay the condition is void: to prove this, Swinb. p. 4. c. 12. 
where there are many caſes put, the greater part whereof are of 
conditions precedent, All conditions impoſſible, /egibus inter- 
dictu, or probreſa, by the civil law, are void, and the legacy is 
abſolute and without condition, Comyns 738. ; therefore it is not 
materialwhether it be precedent or ſubſequent, ſince (as in this 
caſe) it is yoid by the civil law : as therefore the difference taken 

h | K 2 | would 
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would not prevail in the civil law, neither can it here; for this 
court, in the caſe of perſonal legacies, will, and always hath, 
followed the eccleſiaſtical court. 


2dly, If this legacy had been charged upon the land, How far 
in that caſe the plaintiff would have been entitled to it, ſuppoſing 
the condition not performed? It muſt be underſtood in what 
manner this is charged upon the land ; firſt it is given to the 
daughter as a perſonal legacy, but afterwards follow theſe words : 
«« I do charge all my real eſtate with my debts and legacies.” If 
the legacy had been originally charged upon the land, and given 
upon the condition before mentioned, it could not have been 
contended that the plaintiff could have recovered it after breach 
of the condition; and indeed it would be contrary to the rule of 
the common law, (to decree it to the plaintiff,) which always 
favours the heir, and contrary to the determination of the judges 
in Harvey and Aſbton; for the difference taken there is, that this 
court follows the rule of the civil law, becauſe that was the ori- 
ginal juriſdiction for the recovery of perſonal legacies; bur when- 
ever land is in queſtion, or to be affected, this court follows the 
rule of the common law; and in all caſes, whereof this court 
takes conuſance of ſuit, where the original juriſdiction ariſes in 
another forum, the rule of this court is always to follow the law of 
that forum or court; for if this court did not purſue that rule, 
there would be different remedies in different courts, which 
would ereate great inconvenience, and the rule of right would be 
different in different courts z but though this be ſo in the caſe of 
a perſonal legacy, it is not ſo in regard to lands affected or charged 
with legacies, becauſe the property of land muſt be governed by 
the law of England ; and where it is a legacy charged upon land, 
it muſt have the ſame conſideration as a deviſe of the land itſelf 
would have had. Vide King and Withers, Preced. in Canc. 350. 
Porter and Fry, 1 Vent. 199. Harvey and Afbton, Comyns 726, 
&c. and three caſes therein cited, viz. Fleming v. Waldegrave, 
1 Cha. Caf. 58, Needham v. Vernon, temp. Lord Nottingham, 
Semphill v. Bailey, Prec. in Canc. 562. Vide 2 Vern. 416. 452. 
I am of opinion, if this cafe ſtood as an original charge upon 
land, the plaintiff could have no right to demand it. 


As to the 3d conſideration : this being an original perſonal 
legacy, the plaintiff is entitled to have an account of the perſonal 
eſtate of teſtatrix, but not of her real eſtate; ſo that another 
queſtion ariſes in this caſe, viz. whether this court ſhould not 
marſhal the aſſets of the teſtatrix in ſuch a manner as if poſſible 
to give the plaintiff ſatisfaction for this legacy; and I am of 
opinion this court ought to do ſo, the other legatees and creditors 
in this cafe have both. the real and perſonal eſtates for their ſecu- 
rity; here is a perſonal legacy payable out of the perſonal eſtate, 


but it cannot charge the real eſtate directly; then the queſtion, is, 
| Whether 
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Whether this court ſhall not turn all the reſt of the legacies and 
debts upon the real eſtate, and leave ſo much of the perſonal 
eſtate as ſhall be ſufficient to pay this legacy? and Iam of opinion 
this court ſhould do ſo ; and the Lord Chancellor decreed for the 
plaintiff accordingly. 


The Pariſh of St. Luke verſus The Juſtices of 
| ; __ Middleſex. 


R VEE to ſhew cauſe why the court ſhould not grant a man- Mandamus 
damus to the juſtices, commanding them to make out a — — 
warrant of diſtreſs to levy the poor's rate grounded upon an affi- — 
davit, whereby it appears that a poor's rate has been made, and make a war- 
that ſome of the pariſhioners have refuſed to pay it, but that the 1 of i 
juſtices refuſe to grant a warrant of diſtreſs without firſt ſum- — 


moning and hearing the parties. 


Per three Judges contra Wright J.—A mandamus muſt go, for 
by the ſame rule that the court grants a mandamus to make a 
rate, they ought to grant a mandamus to make a warrant to levy 
that rate. And the rule was made abſolute z the juſtices may 
return what they pleaſe upon it. we Bo 


—. wog%y hat . oC . — — 
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Nott un. &c. ver/us Oldfield. B. R. 


Practice. HE latitat was returnable the ſecond return of laſt term, 
32 being the 22d day of April; on the 24th of April a de- 
is filed ther 


muſt be a Claration was left in the office de bene ee, with notice on the 
plea de- back thereof to plead in four days; upon the 26th of April the 
—— J. defendant put in ſpecial bail, and gave notice thereof to the 
thougha Plaintiff's attorney; and a rule to plead being entered in the 
notice to office, the plaintiff's attorney, when that rule was out, ſigned 
— 2 judgment without demanding a plea; and now it was moved by 
declaration. Sir John Strange to ſet aſide this judgment for irregularity in not 
demanding a plea; Sir Richard Llyd and Mr. Ford for the plain- 
tiff inſiſted, that by the rule of court of the 10th Geo. 2. there was 
no occaſion to make any other demand of a plea beſides the notice 
to plead on the back of the declaration, which was ſufhcient, But 
per curiam — The rule was only made to enable plaintiffs to pro- 
ceed before bail was put'in and filed, and made no other altera- 
tion in the practice; for wherever a rule is given to plead, and 
the defendant files bail in time, (as here he has done,) a plea 
muſt be demanded in writing, and the judgment mult be ſet 


alide with coſts, 


Smith, Executor of Cod, ver/us Hill, Executor of 
| Clark. B. R. | 


Limitation ACTION upon a promiſſory note dated 1734; defendant pleads 


— — that 7. Clark his teſtator, in his life-time, did not under- 
be in Eng- take within fix years: the plaintiff replies that /. Cod his teſ- 
land at the tator, after the making the promiſe (by Clark) on the 20th of 
time the Auguſt 1736, went out of the kingdom of Great Britain into 
tion accrues, Ireland, and lived beyond ſea till his death, and being ſo beyond 
the thus of ſea made his will, and appointed plaintiff executor thereof, and 
— pag afterwards, within ſix years after making the ſaid promiſe, plain- 
run, ſo that if he, or (if he dies abroad) his executor or adminiſtrator, do not ſue within fix years, they 
are barred by the ſtatute. _ 
ti 
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tiff's teſtator died beyond ſea, and that the plaintiff himſelf, at 
the time of his teſtator's death, was alſo beyond ſea, and in 
April 1740 arrived in England, which was his firſt arrival here 
and that the plaintiff forthwith after his arrival duly proved the 
will, and within fix years after his ſaid arrival in this kingdom 
filed his bill in this cauſe. Defendant demurs, and the plaintiff 
Joins in demurrer. 


Poole for the defendant objected that the replication is ill, be- 
cauſe it does not ſay that the plaintiff's teſtator was out of the 
kingdom at the time the cauſe of action accrued, but that he de- 
parted the kingdom after the making of the promiſe; and there 
is no new cauſe of action, for the plaintiff as executor mult pro- 
ceed upon the old cauſe of action; and if the plaintiff be in Eng- 
land at the time the cauſe of action ariſes, as the plaintiff's teſta- 
tor was, the time of limitation begins to run; and of that opinion 
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were the whole court, and gave judgment for the defendant. 


Stracey for the plaintiff, 


Wheeler & Ux. verſus Philadelphia Bingham and 
Richard Bingham, Eſq. In Chancery, June 14, 


1740. | 


OHN Pottinger by his will, dated the 3oth of April 1730, 
vg deviſed all his real and perſonal cſtate to truſtees, upon truſt 
at they ſhould pay to each of his grand-daughters which ſhould 
be living at the time of his death 1500/. upon the ſeveral and 
reſpeCtive days of their marriage; „And I defire that none of 
© my ſaid grand-daughters ſhall marry without the conſent of 
cc their father and mother, or the ſurvivor of them; if there- 
fore any or either of them ſhall marry without ſuch conſent, 
J hereby revoke what was before directed to be paid to ſuch 
« grand-daughters, and ſuch of them ſhall not be entitled to any 
« benefit by virtue of my will, further than what their father 
« and mother, or the ſurvivor of them, ſhall direct or appoint ; 
« and if any ſum of money ſhall be remaining in the hands of 
© the ſaid truſtees, that the intereſt of ſuch ſum of money ſhall 
ce be paid to my daughter Philadelphia Bingham during her life, 
te and after her death the principal ſhall be paid to Richard 
c Bingham Eſq.” | 


Leonora, one of the teſtator's grand-daughters, married the 
plaintiff J/þeeler after her father's death, without the conſent of 
her mother, P. Bingham, one of the defendants ; and the plain- 
tiffs preferred their bill to have Leanora's legacy of 1500/. with 
intereſt from the day of their marriage. | 


Lord Chancellor—The deſire of the teſtator that his grand- 
daughters ſhould marry with the conſent of their father and mo- 
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ther, or the ſurvivor of them, was very right; and if this was 
res integra, I ſhould have gone as far as 1 could to prevent the 
legacy from taking place; but there have been ſuch a number of 
reſolutions and decrees paſſed in this court in ſimilar caſes, that 
were I to go contrary to them, It would be to unfix the ſettled 
rule in deviſes of this kind, and doing a greater miſchief to 
many, than any particular good in one caſe can warrant, 


The 1/1 queſtion is, Whether the condition annexed to this 
legacy is effectual to prevent the grand-daughter Leonora from 
having her legacy, or whether the court ſhall conſider it only as 
inſerted in the will in terrorem ? 


24ly, Whether there is any bequeſt over of this legacy, or any 
thing in the will that amounts to ſuch a bequeſt over? 


And 1½, to prove that it is a condition that ought to have its 
effect, it was argued for the defendants that it amounts to a con- 
dition precedent, and therefore, by the rule of law, the perſon 
entitled muſt ſhew it to be performed; but the anſwer to this is, 
that It is a perſonal legacy, (for Mr. Bingham the defendant has 
admitted perſonal aſſets ſufficient,) and therefore (if not given 
over) muſt be governed by the rule of the eccleſiallical courts 

Harvey v. and the civil law, by which this condition is void, and the legacy 

8 will be abſolute without any condition; and conſequently it is 

734. 733, immaterial whether it be precedent or ſubſequent, ſince it will 

be null and void; and it would be ſtrange, when the law makes 

a condition void, and ſaith the legatory ſhall be diſcharged from 

the condition generally, to ſay it ſhall be ſo only, where the con- 

dition 1s ſubſequent, not where it is precedent the true reaſon 

why this court holds a pecuniary legacy given on condition that 

the legatee ſhall not marry without conſent ineffectual, is, to 

preſerve an uniformity in the determinations upon this point, in 

Porter v. his and the ecclefiaſtical court: for ſince pecuniary legacies may 

_ . be ſued, for there, where ſuch a condition as this would be held 

een 305. void, it would be extremely inconvenient if this court was to 
decree contrary to the eccleſiaſtical courts. 


I take this to be a condition ſubſequent ; and although it has 
with ſome truth been ſaid at the bar, that the legacy did not veſt 
until the marriage, and Hat being without conſent (it was ſaid) 
the legacy was eo in/lante diveſted; yet there is a difference in the 
operation of law, and in the order of things; and I think a ſub- 
ſequent conſent of the mother after the'marriage would have been 
ſufficient to make the legacy good to Leonora, although it had 
been given over; and ſo in the order of things, for it has been 

truly ſaid by Mr. Solicitor-General for the plaintiff, that ſhe 
need ſhew nothing but her marriage, neither here, nor in the 
eccleſiaſtical 
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eccleſiaſtical court, when ſhe comes for her legacy, and it muſt 
come from the other ſide to ſhew it was without conſent, 


But, 2dly, it is ſaid, that if this be not a condition precedent, 
yetit ought to have its effect, becauſe here is that which amounts 
to a deviſe of the 1500 l. over; as, ½, the plain intention of the 
teſtator; and, 2dly, a gift of the intereſt to the mother for life, 


and of the principal to the defendant R. Bingham after her 
death, | | 


As to the 1½, There have been many caſes in this court where 
the intention of the teſtator has been as clear as the ſun, that a 
daughter marrying without conſent ſhall not have the legacy, and 
yet this court has aiways decreed it to be paid, when it is a pe- 
cuniary perſonal legacy, and not deviſed over; and therefore the 
court is not governed in this by the intention of the teſtator, but 
chiefly has regard to that juſtice which it ought to do, with reſpect 
to the right of a third perſon to whom a legacy is deviſed over 
upon breach or non-performance of a condition, whom the teſta- 
tor at the time of making his will had in contemplation as much 
as any thing elſe. Indeed the court in ſuch cafes has often ſaid, 
where there is a deviſe over to a third perſon, it thereby appeared 
to be the intent of the teſtator, that zhat perſon ſhould have the 
benefit of the bequeſt over, but that was ſaid only to prove the 
right of ſuch deviſe over; therefore the determinations of this 
court in this point do not ſolely depend upon the intention of the 
teſtator, but upon the right of the legatee over, which cannot be 
taken from him, 


And therefore whether there is any thing here that amounts to 
a bequeſt over in point of right is the 2d queſtion; and Jam of 
opinion there is not. I agree, that if it had been ſaid in the will, 
that in caſe my grand-daughter marry without conſent, I revoke 
her legacy, and give power to my daughter to diſpoſe of that ſum 
to ſuch uſes as ſhe ſhall think fit; hat would have been a gift over, 
for it would have amounted to a gift of the property: but the 
gift in the preſent caſe does not amount to that, for it is only an 
abridgment, or a power to the father and mother to abridge the 
legacy. The father himſelf, if he had ſurvived the mother, 
could have taken no benefit of this legacy, but when he had ſo 


abridged it, the remainder of it would have fallen into the 9. 


duum, Suppoſe the mother had appointed 5007. to Leonora, or 
the teſtator had ſaid in his will, if ſhe marry without conſent ſhe 
ſhould only have the intereſt of the 1500 /. for her life, that could 
not have taken place unleſs the principal had been deviſed over. 
It is ſaid, that by the words, “ If any money ſhall be remaining 
&« in the hands of the ſaid truſtees,” Cc. is meant ſuch ſums as 
| ſhall remain by reaſon of any grand-daughter's marrying without 
conſent ; but that is not the meaning of them, for this being a 
deviſe to truſtees of all the real and perſonal eſtate, it muſt 
| h mean 
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A deviſe of mean the rgſduum of the perſonal eſtate, and the deviſe of the 
1 reſiduum has been determined not to be a deviſe over in caſes of 
© or or this kind; for where it is not expreſsly deviſed over, and is only 
a particular to fall into the ſurplus, the daughter ſhall take it. Perhaps this 
legacy diſtinction may be thought very nice: I admit it to be ſo, but it 
is now an eſtabliſhed rule that there muſt be an expreſs bequeſt 

over of the particular legacy, and that a bare gift of the reſduum 

will not be ſufficient to deprive the daughter of the legacy ; and 

there are many caſes to prove this; the reaſon is, becauſe when 

a teſtator makes one a refiduary legatee, he has not that particu- 

lar thing in his view or contemplation. Indeed, during the argu- 

ments 1n this caſe, I once thought, that, as the mother was made 

reſiduary legatee for life only, it might be conſidered as a legacy 

given over to the mother for her to diſpoſe of at her pleaſure ; 

but it is plain, that the power is given to the father and mother 

and the heck and therefore the father might have had the 

diſpoſal or power of abridging it : ſo the plaintiffs are entitled to 

a decree under proper reſtrictions, for the legacy and intereſt ſince 

the marriage, but the defendant muſt be allowed for maintenance 

from Leonora's father's death, and the huſband }//heeler muſt de- 


liver propoſals of a ſettlement to the Maſter. 


Moore ver/us Fernhaugh. B. R. 


2 Stra. 12 58. MX. Ford moved to change the venue from Midaleſex into the 
3 next adjacent county to the county of Denbigh; but it was, 
2 — denied per curiam, and they ſaid it had been often denied. Den- 
the venue niſom J. cited Lloyd v. Williams, Mich. 8 Geo. 2. in an action of 
Alien allault and maihem, which he ſaid he moved himſelf to change 
— a the venue to the next adjacent county to that county in Wales in 
Welch which the cauſe of action aroſe; and the court then refuſed it, 
IA Nm. and cited Howarth v. Williams, where it was denied again. 

. Tee C. J.—I have known this done by conſent, but never with- 


1418. | | 
Nor into a out. Vide Godfrey V, Filpot, Ld. Raym. 14 I 8, And note; the 
northern court will not change the venue into a northern county where the 


eber nc, atlizes are but once a year, if moved in Michaelmas or Hilary 
are but once term, becauſe of delay; and per Wright J. this was refuſed in 
a year, Nichols v. Bolſter. 


Rex verſas The Juſtices of Peace of Weſtmorland. 
B. R. 


| Mandamus M R. Harriſon moved for a mandamus to be directed to the 
eee juſtices to appoint oyerſeers of the poor ſor the hamlet of 
3 8 a Nethergraveſhip, Watsfield, and Churchfield, (there never _— 
hamlet been any overſeers of the poor there before,) upon the fat. 1 
where there 14 Car. 2. c. 12. / 31. which gives power to appoint overſeers 


ing baked, (in large pariſhes) in particular hamlets, as the fat. 43 Elia. does 
| in 
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in pariſhes at large; and it was granted upon an affidavit that 
there was poor belonging to this hamlet, which were chargeable 
to the hamlet of Kirk/and, which could not remove them, becauſe 
there were no overſeers of Nethergraveſbip, &c. 


Qui tam by the Town of Dover verſus Hodgſon. 
B. R. 


U PON an information againſt the defendant for following a Defendant 
trade contrary to the ſtatute of Elizabeth, the defendant had 5 

a verdict, and obtained a ſide- bar rule for coſts ;and now it was from the 

moved to ſet the rule for coſts aſide, by Mr. Smythe, who inſiſted ſeſſions, and 

the defendant was not entitled to coſts, becauſe he himſelf re- re —— 

moved the information from the ſeſſions. Upon ſhewing cauſe his cots. 

by Serjeant Mynne, the court ſeemed to think there could be no 

doubt but that the defendant muſt have his coſts upon the at. 

18 Eliz. c. 5. but ordered precedents to be ſearched for in the 


crown-ofhice. 
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Rex verſus Ingleton. B. R. 


HE defendant was indicted for an attempt to commit fe- Where ade- 
lony, by attempting to ſet on fire the houſe of one Hon in . 
Vert, and the indictment alſo charges that the defendant ſolicited ind, ent 
Maſon, one of the proſecutors, to help to ſet fire to the houſe, into B. R. 
Maſon and one Glenton informed the mayor of York of this, who eg 
bound Maſon and Glenton over to proſecute the defendant. The vyiaes, yer 


defendant removed this indictment by certiorari into this court, hall not pay 


coſts on ſtat. 


and entered into a recognizance in the penalty of 201. to appear .,;w.£ 

and plead to the indictment, and to proſecute it to be tried at her M. c. 11. 

own expence, which ſhe has accordingly done, and has been con- *2 the pro- 

victed and fined. And now it was moved by Mr. Ford that tgjge 

recognizance might be diſcharged, ſhe having paid the fine : this , 

was oppoſed by Mr. Henley and T. Robinſon, who inſiſted that by 

the Hat. 5 & 6 V. & M. c. 11. the defendant was obliged to 
| | pay 
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pay the proſecutor's coſts; but per curiam This caſe is not 


within that act of parliament, for that extends orily to officers 


and perſons really injured, which neither Glenton nor Maſon the 
mg are in this caſe, for there was no damage done to the 

ouſe, it was _— intended to be done, nor are either of them 
ofhcers, and therefore the rule was made abſolute for diſchargi 
the recognizance by three Judges, ab/ente Foſter Juſtice, who was 
at St. Margaret's Hill trying the rebels. | 


Frammingham verſus Brand, In Chancery, 


TH queſtion before Lord Hardwicke was upon theſe words 


in a will, (viz.) « I give and bequeath the inheritance in 
cc fee-{imple of all my lands to R. F. my ſon, and to his heirs 
« and afligns for ever; and in caſe the ſaid R. F. my ſon hap- 
cc pen to dic in his minority, or unmarried, or without iſſue, then 
« I give the inheritance in fee to Henry Brand.” R. F. attained 
the age of twenty-one, but died unmarried and without iſſue. 


Lord Chancellor held that this contingent executory deviſe to 


HF. B. could never take place, for both the words or are to be 
taken in a copulative ſenſe; and unleſs R. F. had died in his 


2Stra, 1175. 


minority and unmarried, and without iſſue, H. B. could never 
take; for if this was to be conſtrued otherwiſe, it might happen 
that R. F. might marry and die leaving iſſue in his minority, 
zwhich would be diſinherited if the eſtate was not to veſt in him 
abſolutely on his marriage, which could never be the intent of 
the teſtator; and the caſe of Barker and Surtees, B. R. Mich. 
16 Geo. 2. was held to be good law, which was adjudged upon 
theſe words in a will, (viz.) I give the ſaid premiſes to my 
grandſon, his heirs and aſſigns ; but in caſe he dies before he at- 
tains the age of twenty-one years, or marriage, and without iſſue, 
then he deviſed the ſame over to another perſon. The firſt de- 
viſee attained twenty-one, but died unmarried and without iſſue; 
and it was held per totam curiam, that by attaining the age of 
twenty-one the eſtate became ſo abſolute in the firſt deviſce, that 
the executory deviſe could never take effect, or veſt: and Den- 
uiſon Juſtice ſaid he would conſider it the ſame as if the teſtator 
had ſaid, “If my grandſon A. B. die under 21, and unmarried, 
« and without iſſue, which he did not do, for he attained his 


age. 


5 cod rey al 6a a. 1 
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Wood verſus Newton. B. R. 


TIE is an action upon the caſe, wherein the plaintiff declares 
upon an indebitatus aſſumpſit for 217. for the uſe and occu- 
pation of land by the defendant, at his requeſt, and by the per- 
miſlion of the plaintiff, alſo upon a quantum meruit for the like; 
alſo upon an indebit. aſſumꝑſit for 401. for divers cattle, goods, 
wares, and merchandizes, fold and delivered,. and alſo upon a 
quantum valebant for the like. 


As to the promiſes and undertakings in the ſaid declaration, 
24ly, 3dly, and laſtly above mentioned, and alſo as to the promiſe 
and undertaking in the ſaid declaration firſt mentioned, ckpt as 
to 91. 25. 6d. patcel of the ſaid 2114. contained in the faid pro- 
miſe and undertaking in the ſaid declaration firſt above men- 


tioned, the defendant ſays, that he did not promiſe and under- 
take in manner and form as the plaintiff hath above complained 


againſt him, and thereupon iſſue is joined; and as to the ſaid pro- 
miſe and undertaking in the ſaid declaration firſt above mentioned 
as to the ſaid 9/. 2s. 6d. parcel of the faid 214. therein con- 
tained, that the plaintiff cught not to have his action againſt him, 
becauſe he ſays, that after the making the ſaid promiſe as to the 
ſaid 9/. 25. 6d. and before the exhibiting of the ſaid bill of the 
faid plaintiff, that is to ſay, on the tenth of April 1745, at &. 
aforeſaid, he the ſaid defendant tendered and offered to pay to the 
ſaid plaintiff 94. 2s. 6d. which the ſaid plaintiff then and there 
refuſed to accept from the defendant; and the defendant further 
ſays, that he always hath been, and (till is, ready to pay the ſame, 
and brings the money into court ready to be paid to the plaintiff, 
if he will accept the ſame, and this the ſaid defendant is ready to 
verify; wherefore he prays judgment if the ſaid plaintiff ought 
to have or maintain his ſaid action to recover any more damages 
than the ſaid ſum of 91. 25. 64. 


The plaintiff imparls to the ſaid plea until Friday next after 
the morrow of the Holy Trinity, and then replies, and ſays that 
he ought not to be barred from having his action, Sc. becauſe 
he ſaith, that the ſaid plaintiff after the making of the ſaid firſt 
promiſe in the ſaid bill, and before the exhibiting the ſaid bill of 
the ſaid plaintift, to wit, on the 12th day of February in the 18th 
year of his preſent Majeſty, proſecuted out of the King's Bench 
a writ of /atitat, (ſetting out the writ,) which proceſs he the ſaid 
| Plaintiff proſecuted againſt the defendant with an intent to ſerve 
him perſonally with a copy thereof, according to the ſtatute, and 
that the defendar.t m ght appear at the return of the ſaid proceſs 
in the ſaid court at the ſuit of the ſaid plaintiff, and that the ſaid 

8 plaintiff 
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plaintiff might proceed thereupon, and exhibit his ſaid bill againſt 
the ſaid defendant, and him might implead for recovering and 
obtaining, among other things, the ſaid 91. 25. 6d. according to 
the courſe and uſage of the ſaid court here; and the ſaid plain- 
tiff, according to his ſaid intention, afterwards, to wit, in the ſaid 
Eafter term in the 18th year aforeſaid, declared by his ſaid bill 
againſt the ſaid defendant in form aforeſaid, for recovering and 
obtaining the ſaid damages contained in the ſaid bill; and the ſaid 
plaintiff further ſays, that the ſaid defendant at any time before 

the ſuing out and iſſuing of the ſaid writ of the ſaid lord the king 
of /atitat aforeſaid, did not tender or offer to pay to the ſaid 
Plaintiff the ſaid 9/. 2s. 6d. in manner and form as the ſaid de- 
fendant hath above in pleading alledged, and this the ſaid plain- 
tiff is ready to verify; wherefore he prays judgment and the 
damages which he hath ſuſtained by reaſon of the non-payment 
of the ſaid 94. 25. 6d., parcel of the ſaid 21/. contained in the 
ſaid firſt promiſe, to be adjudged to him, &c. E:. Bootle. 


The defendant rejoins, and ſays that the plaintiff ought not to 
have his ſaid action for the ſaid g/. 2s. 6d. Cc. becauſe he 
ſays that it is true that he the ſaid defendant did make ſuch pro- 
miſe and undertaking as to the ſaid 91. 25. 6d. before the ex- 
hibiting the bill of the ſaid plaintiff, as by the ſaid bill is alledged ; 
but the ſaid defendant further ſays, that he the ſaid defendant at 
any time before the ſuing out or iſſuing of the ſaid writ of /atitat 
above mentioned, did not promiſe and undertake to pay the ſaid 
plaintiff the ſaid 9/. 25. 6d., parcel of the ſaid 21/., &c. as the 
faid plaintiff by his ſaid plea above in reply pleaded hath above 
ſuppoſed; and of this he puts himſelf upon the country. D, Poole, 


Plaintiff imparls till Wedneſday next after three weeks from the 
day of St. Michael, and then demurs generally: defendant joins 
in demurrer. 


This caſe was ſolemnly argued laſt term by Serjeant Bootle for 
the plaintiff, and Poole for the defendant; and it was this term 
argued the ſecond time by Sir Thomas Boctle for the plaintiff, and 


It was objected by the plaintiff that the rejoinder is bad, be- 
cauſe a latitat may be teſted before the cauſe of action accrued 
and if it may, then the iſſue tendered by the rejoinder is imma- 
terial, Cro. Fac. 561. 1 Vent. 28. Sir Thomas Bootle cited 
Mathews v. Spicer, B. R. whereof he had the paper book then 
in his hand of Paſch. 12 Geo. 1. which was an action upon ſe- 
veral promiſes ; the defendant as to all except 4 /. 4s. mentioned 
in the fifth promiſe, pleaded the general iſſue, and as to zhat 
41. 45. he pleaded, that after the promiſe to pay that ſum and 


before the time of filing the bill, viz, the 2d of April, he _ 
| | re 
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dered the money. The plaintiff replied that before the filing 
the bill, viz, the 12th of February, he ſued out a /atitat, with 
intention that the defendant might be ſerved therewith, and 
proceeded againſt him thereupon, and that the defendant did not 
tender before the ſuing out of the /atitat ; upon this the defend- 
ant did not rejoin to the fact, but demurred upon the replication z 
and the court were of opinion that the /atitat might be ſued out 
before the cauſe of action accrued ; and cited the two caſes above 
for that purpoſe ; if therefore a /atitat may be ſued out before 
the cauſe of action ariſes, the iſſue tendered in this caſe is im- 
material; and if the replication is ill, the defendant ought to 
have demurred to it, and not have rejoined to the country; and 
Sir Thomas Bootle relied upon this, that the defendant had ten- 
dered an immaterial iſſue, and therefore prayed judgment for 
the plaintiff, But notwithſtanding this objeCtion, judgment 
was given for the defendant, upon Mr. Ford's argument for 
him, which was as follows : 


Mr. Ford for the deſendant—lIt is admitted upon this record, 
I, that the defendant was always ready to pay the debt claimed 
by the plaintiF; there is no pretence of any demand or refuſal, 
but on the contrary a conſtant readineſs to pay is admitted. 


2dly, It is admitted that at the time of ſuing out the latitat the 
plaintiff had no cauſe of action. | 


3dly, I do inſiſt, and think it muſt be admitted to me in point 
of law, that if at the time of the commencement of a ſuit the 
plaintiff has no cauſe of action, a ſubſequent right of action will 
not ſupport it, but the court ex cis ought to abate the writ. 


It is objected for the plaintiff that the defendant's rejoinder: is 
frivolous, that the exiſtence of the cauſe of action before the 
ſuing out the /azitat is immaterial, for that the /atitat is only a 
ſummons to bring the defendant into court, is only proceſs to 
compel an appearance, and that if a cauſe of action accrues in a 
vacation, the party may legally ſue out proceſs of a preceding 
term, ſo that it is of no. conſequence whether the plaintiff had 
any cauſe of action at the time of ſuing out the /atitat or not, 
and for this purpoſe Cro. Fac. 561. is cited, which was an action 
for an eſcape upon a latitat teſted the 29th of une, when the 
bond debt upon which the arreſt was made did not accrue until 
the 29th of Auguſt following: this was held right, for the latitat 
not being returnable till the term after the bond was given, that 
is ſufficient to maintain the arreſt, and the proceſs ſued out in 
the vacation always bears teſte the preceding term; 1 Vent. 28, 
where it is held a /atitat may be taken out, but a man cannot be 
arreſted upon it before a debt is due; and this differs from an 
original writ, which if it bear zee before the money is due it is 

| abateable, 
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abateable, but a latilat is not only to bring defendant in cuſtodian, 
that the plaintiff may declare againſt him, but that he may have 
bail, and after hat, the proceedings upon the /atitat ceaſe ; upon 
the authority of this caſe it muſt be admitted that either the re- 
joinder is good, or the replication is bad ; and if the replication 
is good, the rejoinder of conſequence is good likewiſe ; for con- 
ſidering the latitat as a ſummons only, that according to the 
courſe of the court it may bear ze/te of a term precedent to the 
cauſe of action, how then is a tender before the iſſuing of it ma- 
terial? can a man tender before the cauſe of action exiſts ? this 
is impoſſible; ſuppoſe an iſſue had been taken of the fat al- 
ledged in the replication, that no tender had been made before 
the ſuing out the /atzita? ; and ſuppoſe this had been found for 
the plaintiff, could ſuch verdict have been material? the /atita? 
might have iſſued before a tender could have been made, and 


therefore the finding there was no ſuch tender, when it was im- 


practicable to be made, would have been immaterial. 


Upon conſidering the replication the court will take notice of 
the courſe and practice of iſſuing /atitats, as well as in deter- 
mining upon the rejoinder, and then taking the latitat only as a 
ſummons to enforce an appearance, it appears upon this record 
that the plaintiff hath no way defeated the force of the defend- 
ant's plea, but by ſhewing that though it is admitted a proper 
tender was made before the bill was filed, yet none was made 
before the /atitat iſſued; or, in other words, that none was made 
before there was any debt due; how does this defeat the plea 
which alledges that the defendant made a tender before the bill 
was filed, and was always ready to pay the money from the time 
he owed it? If the plaintiff would conſider the /atitat as a ſum- 
mons, ought he not to have gone further in his replication, 
ſhould he not have ſhewn the iſſuing the writ, and that no ten- 
der was made before the ſervice of it? this was done in Cro. 
Car. 264. Watts v. Baker ; it was treſpaſs quare clauſum fregit ; 
the defendant pleaded a tender of amends : plaintiff replied a 
latitat, (as here,) and that the tender was made after the arreſt 
upon it; and it was reſolved that this tender came too late, for 
as well as a tender after an original writ comes too late, fo after 
an arreſt upon a /atitat, for the tender of amends muſt be in- 
tended to be immediately after the treſpaſs committed, and be- 


fore any ſuit. 


What then are the times when a tender comes too late? ½, 
After the zefte of an original; 2dly, After the ſervice of a latitat, 
for the = of a latitat is inſiſted to be quite immaterial. How 
then is the plea anſwered ? does the preſent replication ſhew 
that the tender came too late? does it prove that it was not 
made before the ſervice ? is that the commencement of the fuit 


upon this ſort of proceſs? if it is, what can be inferred, 2 
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tried by the replication as it ſtands? The buſineſs of a replication 
is either to deny the facts in the plea, or to confeſs and avoid them 
by ſome other facts, which, if found, ſhew that the allegations 
in the plea are nothing to the purpoſe ; ſuppoſe the facts in the 
replication found with the plaintiff, would they have that effect ? 
does it follow that becauſe the tender alledged was not made before 
the tele of the latitat, that therefore it comes too late? it cer- 
tainly does not; and therefore if no certain iſſue can be taken on 
the rejoinder, becauſe of the immateriality of the zee, neither 
can any be taken on the replication, 


But ſuppoſing the replication be good, the rejoinder is a com- 
plete anſwer to it. 


1/, The replication ſtates a /atitat, and concludes that no 
tender was made before the iſſuing of it; what is the anſwer ? 
T admit there was no ſuch tender; that fact is confeſſed ; but 
this is the reaſon j at the time ſuch writ iſſued the plaintiff had 
no cauſe of action, and fo no tender could be made: is not this 
an anſwer to the replication, and a material one too? the de- 
fendant thereby aſſigns a reaſons for not doing the thing which 
the plaintiff complains he ought to have done, 


But 2dly, Suppoſing the replication be good, it can be only ſo 
upon this ground, that the /atitat is to be conſidered as an ori- 
ginal and the foundation of the ſuit ; in this light, and no other, 
the iſſuing the proceſs is the commencement of the ſuit, and the 
plaintifF treats this /atitat exactly in the ſame manner as if he 
had ſued out an original; and on this ground it is that a /atitat 
ſued out and continued on the roll prevents the ſtatute of limita- 
tions; from the time of the 7e/te of a latitat, when it is ſet forth 
in pleading the action, is conſidered as ſubſiſting, though it was 
never ſerved as proceſs, but only taken ont with an intention of 
filing a bill; 1 Sid. 53. 60. and from that time all the books 
ſay, that in the King's Bench the action is commenced; and in 
the caſe of Culliford and Blandford, where the queſtion was, 
whether ſuing out a latitat within the year was the commence- 
ment of an action within the 31 E/iz. the words of the 
book are, As to this queſtion, three judges held clearly that 
e the ſuing out a /atitat within the year was a fuſſicient com- 
© mencement of the ſuit to ſave the limitation of time, becaufe 
« the /atitat is the original of the King's Bench, and may be 
continued on record as an original writ z” and it has been ad- 
judged that the ſuing ont a /atitat within the time is ſufficient 
to prevent the incurring the ſtatute of limitations; and Holt C. J. 
does not diſpute the principle whether the ſuing out a latitat be 
the commencement of a civil action, or whether it is the original 
of the plaintiff's ſuit, but only diſtinguiſhes between that and a 
popular action, in which cafe he thought a bill ought to be filed 
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on record; this caſe proves plainly that the ſuing out a /atitat, 
or the exhibiting the bill, may in this court be the commence- 
ment of an action; that it is in the plaintiff's election either to 
make one or the other the original ; that from the time of iſſuing 
the /atitat, where the plaintiff inſiſts upon it the ſuit is as much 
ſubſiſting as if commenced by an original; and if this be ſo, why 
is the rejoinder immaterial, if the replication be good ? the 
_ inſiſts the action was commenced before any tender; he 

as alledged the /atitat as the inſtitution of his ſuit, relies upon 
the tic of it as the ground of his bill, as that point of time to 
which all the ſubſequent proceedings ought to have relation, and 
therefore why ſhould it not abate the proceeding, if proſecuted 
before any cauſe of action? ſhall it have relation to ſupport pro- 
ceedings in order to ſave a debt and to do juſtice ? ſhall it relate 
to deprive a man of the benefit of the ſtatute for limiting of a 
popular action? 1hall it in the replication be a ſufficient allegation 
of the commencement of a ſuit in order to avoid a legal tender, 
and yet not be a commencement of the ſuit to abate an unjuſt 
action; to ſay otherwiſe would be to make the /atitat the com- 
mencement, and not the commencement of the ſuit on the ſame 
record. Upon this record it cannot be queſtioned but the inſiſt- 
ing of the latitat is an unconſcionable attempt to do injuſtice z 
it is a new experiment to involve honeſt men in difficultics, and 
to put them in the power of malicious creditors. 


It was objectèd upon the firſt argument, that the defendant 


might have relieved himſelf by pleading that he had tendered 
before notice or ſervice of the /atitat. To this I anſwer, that if 


the ſuing out of a /atitat in a civil action be the commencement 


of a ſuit, a tender ſubſequent though before notice would be to 
no purpoſe; the commencement of a ſuit is a demand of a debt, 
and a tender after demand is of no uſe, that would be directly 
to contradiCt his plea, that ſays he was always ready. But ſup- 


poſing ſuch an allegation ſhould be received, why is the defend- 


ant to be put upon making it? the plaintiff, who inſiſts upon a 


latitat, has it in his power to uſe it as he pleaſes, either in the 


nature of an original, or as a ſummons to bring the party into 
court; if he chooſes to conſider it as an original, as the com- 
mencement of the ſuit, why ſhould the defendant be obliged to 
treat it in a different light ? why is the court to conſider it in a 


- cifferent manner than the party deſires who ſued it out? 


. By the rule of Jaw every man's plea is to be taken moſt 


ſtrongly againſt himſelf, and by this rule the ſuing out the Jatitat 
muſt be taken on this record to be the commencement of the 


action, as that which the plaintiff has elected and choſen to be 
ſuch, and which the court cannot conſider otherwiſe without 
making a conſtruction on the rejoinder that oppugns the repli- 


cation. But ſuppoſing ſuch a rejoinder would be bad, the — 
an 
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and ſuing out the /azitat is a matter of record; thoſe records all 
perſons are bound to take notice of, and it ſhould ſeem, that to 
ſay the tender was made before notice of the /atitat would be 
wrong; and it may be compared to the caſe of an executor, who 
pleaded plene ad miniſtravit before notice. Carter 227. Meller v. 
Overton ; ſuch plea is not good, but the defendant muſt plead 
plene adminifiravit ante diem impetrationis brevis originalis. Ward 
v. Dobſon, Hil. 2 G. 2. C. B. plea of plene adminitravit before 
notice held ill, for all may reſort to records, and defendant ſhould 
plead according to 3 Lev. 28. Et quod ipſe nulla habet bona vel 
catalla teflatoris vel habuit die impetrationis brevis prædic vel un- 
guam poſtea, And though theſe caſes are of original writs, yet 
the law muſt be the ſame of latitats whenever infiſted on as the 
commencement of the ſuit; they are both equally of record and 
notorious to the world, and there cannot be any averment againſt 
one but what may be equally made againſt the other; and there 
can be no harm in conſidering the /atitat in this light; if the 
plaintiff had any merits, inſtead of reſorting to the /atitat he 
might have replied a demand and refuſal, and ſo falſified the 
plea of the defendant; therefore to conclude, that if the re- 
joinder be bad, becauſe it offers an iſſue of a fact depending on 
the iſſuing of a latitat, the replication is in like manner equally 
ſo, and then the plaintiff is guilty of the firſt fault ; on the other 
hand, if the replication be right, the rejoinder is ſo likewiſe, as 
it only offers an iſſue on the ſame ground that the replication 
does, vis. that the ſuing out the latitat is the ground of the 
action. 


Judgment of the court. 


| Tee C. J. In general the ſuing out a /atifat is not material; 
and in the caſes cited it is conſidered only as proceſs to bring the 
party into court; but in the preſent caſe the plaintiff ſeems to 
aim at a ſurpriſe : and if this /atifat is not to be conſidered in 
the nature of an original writ, what is it? when it is replied to 
the ſtatute of limitations pleaded, or ta avoid a tender, is it not 
the commencement of the ſuit ? the defendant ought to have 
the ſame advantage of it as the plaintiff; ſq I think the /aritat in 
this cafe is to be conſidered as an original writ, as the plainti(F 
himſelf in his replication has made it the commencement of his 
ſuit; and judgment muſt be for the defendant. 


Wright J.—If the /atitat be conſidered only as proceſs to bring 
the party into court, then the rejoinder would be bad; but the 
plaintiff in this caſe by his replication ſeems to me to have made it 
the commencement of his ſuit, and therefore I think it may be 
taken to be in nature of an original writ. 


L 2 Denniſon 
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Denniſon J. — The queſtion is in this caſe, whether the tender 
comes too late; the defendant pleads he made it before the ex- 
hibiting the bill, and this is right ; the plaintiff replies a latitat, 
and that the tender was not made before the ſuing out the /az:tat ; 
rejoinder that there was no cauſe of action ſubſiſting at the time 
of ſuing the Jatitat: to be ſure a latitat is not ſtrictly an origi- 
nal, but it may be conſidered as the commencement of the ſuit; 
ſo it is when pleaded to the ſtatute of limitations, Sc. I have 
ſome doubt whether the plaintiff's replication be good, becauſe 
it is not material when the proceſs iſſued: I ſpeak this upon a 
ſuppoſition that the /atizat is only proceis, and in this light the 
plaintiff ſeems to inſiſt upon it; I think it may be conſidered in 
the nature of an original, being the commencement of the ſuit, 
and ſo the rejoinder is good. 


Faſter J. of the ſame opinion. 


Judgment for the deſendant per lot. cur. 


Goodright, of the Demiſe of the Iſſue of Matthew 
Hall, ver/us Jacob Hall. In Ejectment. B. R. 


1 was a caſe reſerved for the opinion of the court upon the 
words of a will. Faceb Hall the teſtator having two ſons, 
Matthew and Jacob, deviſed his lands to Matthew in fee, “Pro- 
« yided nevertheleſs that if Marthew ſhall die before me, then 
J do conſtitute and appoint by theſe preſents my ſon Jacob 
« Hall to enjoy the eſtate in the ſame manner as Matthew ſhould 
« have done, and alſo in caſe the ſaid Matthew ſhall happen to 
« die before the ſaid Faceb Hall, he the ſaid Faceb Hall junior 
« ſhall have and enjoy the eſtate as Tatthew ſhould have done.” 


ZTatthew ſurvived the teſtator, leaving iſſue the leſſor of the 
plaintiff, and living 7eceb the defendant and brother of Matiberv. 


This caſe was twice argued at the bar; and it was contended 
for the defendant that (by the words, „“ And alſo in caſe the 
* faid Matthew (hall die before the ſaid Jacob Hall, he the ſaid 
„ Jacob Hall junior, ſhall have and enjoy the eſtate as Matiheu 
„ ſhould have done ;”) the deſendant was entitled to the lands; 
but per curiam, the name Jacob Hall, without the addition of 
junir, muſt plainly mean the teſtator, and the teſtator begins 


his will thus, “I Jaca Hall, &c.“ Judgment for the plaintiff. 
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Aubeer, Truſtee of the Marquis of Powis, ver/us 
Barker in Cuſtody of the Marſhal. B. R. 


] T was moved on behalf of the plaintiff to amend his declara- 
tion, by adding two counts. This application to the court 

was made after the term next after the term in which the de- 

— was delivered, and after the defendant had pleaded 
ereto. 


Wright J. (abſente Lee C. J.) — I take it to be the rule of the 
court, that a count cannot be added after two terms, and the 
term in which the declaration is delivered is always included. 
As to the caſe of the Ducheſs of Marlborough v. Widmore, Hil. 
4 Ges. 2. in B. R., the amendment in that caſe was allowed on 
a particular reaſon, for if it had not been there allowed, che action 
would have been loſt by the running of the ſtatute of limitations. 
Denniſon and Foſter J. of the ſame opinion; and fo the rule to 
ſhew cauſe why the amendment ſhould not be made was diſ- 
charged. But N. B. Another reaſon for diſcharging the rule 
was, becaule the defendant was in actual cuſtody ; and this was 
the third term he had been ſo; and this would be making a new 
declaration to keep him in priſon ſo much the longer. 


Langſtaff ver/us Rain & Ux. B. R. 


8 IR Thomas Bootle moved to diſcharge the wife out of cuſtody. 
This was an action of aſſault and battery done by the defend- 
ant's wife, wherein there was a verdict and judgment for the 
' plaintiff, and both the huſband and wife were taken in execution. 
But per curiam— This matter has been determined that the wife 
is liable to be taken, in the caſe of Finch & Ux. v. Dudding & 
Ur., in Mich. term 19 Geo. 2.; and they now refuſed to diſ- 
charge the wife, 
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The King verſar Charles Ratcliffe, Eſq. November 
21, 1740. 


Foſter 40. T HIS day a certiorari being returned before the court of B. R. 
* "al of the record of the conviction and attainder of one Charles 
5 of Ratcliffe, in the year 1716, for committing nigh treaſon (in levy- 
high treaſon ing war againſt his late Majeſty King George the Firſt in the year 
V 2 year 1715) before commiſſioners appointed for that purpoſe, at the 
a. in Old Bailey, was read by the clerk of the crown; and alſo an ha- 
by habeas Geas corpus directed to the conſtable of the Tower of Landon, with 
corpus, and. the return thereof, which was a commitment of the priſoner 
conviction _ brought thereby - the _ Fr de 3 -1 % a ww 
being read, arles Ratcliffe convicted as above) by the Duke of Newca/t/e, 
— Secretary of | keg for the ſaid crime high treaſon, was alſo. 
to ſay why read; whereupon the perſon then at the bar, ſuppoſed to be the 
execution ſame Charles Ratcliffe who was convicted in the year 1716, was 
RR aſked by the ſecondary of the clerk of the crown to hold up his 
He pleads he hand, (which he refuſed to do,) and what he had to ſay why 
is not the execution ſhould not be awarded by the court, and done upon 
and, - him according to the ſaid judgment; the Attorney-General 
ive is join= Ryder having firſt prayed on the part of the crown that execution 


ed and found might be awarded againſt him, 
againſt him, | 


and execution is awarded. 


Mr. Ford and Mr. Jeddrel were aſſigned by the court of coun- 
ſel with the priſoner at his requeſt, and prayed time to conſider 
what to plead and to rely upon, and defired to have a copy of 
the record and to ſee it: but per curtam—There is no inſtance 
or precedent for it, ſo refuſed it; but at their requeſt the court 
ordered the ſame to be read over again by the clerk. 


Per curiam Alt is reaſonable that counſel ſhould have time to 
be inſtructed, but the crown muſt not be delayed, ſo take time 
till Monday next. ä 


Ford for the priſoner l deſire it may not be underſtood that 
we ſhall be then ready to go to trial, but if we can give any good 
reaſon for putting it off, we ſhall be at liberty to do it; to which 
the court and the Attorney-General conceded, ſo the prifoner was. 
remanded, and ordered to be brought again to the bar on Monday 
the 24th of November, which he ' accordingly was; and being 
alked what he had to ſay why execution ſhould not be awarded 
againſt him upon the ſaid record of conviction, he pleaded ore. 
genus that he was not the identical Charles Ratcliffe named in the 
record: the Attorney-General ore tenm then replied that he was, 
and thereupon iſſue was immediately joined ore zenus; whereupon 
it was moved by the counſel for the priſoner, that a reaſonable 
tine might be allowed to him to prepare for his defence _ an 

. 3 aſſidavit 
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aſſidavit made, that two perſons who were beyond ſeas, one of 
them at Bruſſels and the other at St. Germains, were material wit- 
neſſes for him, as he believed, without whoſe teſtimony he could 
not ſafely proceed to make his defence, and that they will attend 
the trial, if a reaſonable time be allowed for that purpoſe. 


It was firſt objected to this by the Attorney-General, that there 
was.no title to the affidavit; that it ought to have been intitled 
Betaveen the King and Charles Ratcliffe, whereupon the affidavit 
was altered, but yet not intitled, as it was objected it ought to 
have been: the alteration only was, Le Count de Derwenteuater 
maketh oath, that A. and B. now reſiding at ſuch places abroad 
are material witneſſes for this deponent in the trial of the ifſue 
8 between the King and this deponent, the priſoner at the 

ar, without whoſe teſtimony he cannot ſafely make his defence 
upon the ſ1id iſſue; and though the name of the cauſe was not 
written at the top of this affidavit, this was prima facie well 
enough to have it read. After it was read, the King's counſel 
objected that it was not ſufficient to put off the trial of this iſſue, 
which was only ot a collateral fact, and according to all the pre- 
cedents in the books ſuch iſſues had always been tried in/lanter 
as ſoon as joined; but they ſaid, that if the priſoner at the bar 
would ſwear that he was not the very identical perſon named in 
the ſaid record of conviction, and who was tried and convicted in 
the year 1716, that might be a reaſon for the court to give him a 
longer time to prepare for his defence, as it was a matter which 
was wholly in his own knowledge, and if true, he might ſafely 
ſwear he was not that ſame Charles Ratcliffe mentioned in the 
ſaid record of conviction ; but the priſoner (after a long argu- 
ment for him that he was not obliged by law to ſwear to his plea) 
refuſing to ſwear that he was not the fame identical perſon who 
was convicted in the year 1716, the court immediately * ſwore a 
jury to try the fact (which jury was ready waiting in the hall in 
order to try any iſſue that might be joined between the King and 
the priſoner), 


The two firſt witneſſes called for the King depoſed, That they 
knew Chorles Ratcliffe in the year 1715, and that he was brother 
to the late Earl of Derentwater ; that they ſaw him in rebellion 
at Hexham in arms ; that he had another brother Francis, who 
died before the rebellion in 1715, but theſe two witneſſes ſaid, 
they had never ſeen the ſaid Charles Ratcliffe ſince they ſaw him 
at Hexham, until about a month now paſt, when they ſaw him at 
the Tower of London, and that the perſon at the bar was the _ 
ſame identical Charles Ratcliffe. But N. B. I did not hear theſe 
two witneſſes, or either of them, ſwear that they or either of 
them ſaw the priſoner tried and convicted in the year 1716. 


See S, P. C. 163. Co. Litt. 157. 2 Hale 267. 1 Lev. 6a. 
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A third witneſs was called by the King's counſel to prove the 
ſame thing, and although he ſwore he uſed to ſhave that Charles 
Ratcliffe, who was convicted in the year 1716, in Newgate, yet 
he now ſwore that he did not believe the priſoner at the bar to 


be the ſame perſon, and rather thought he was not hat perſon, 


The fourth and laſt witneſs for the crown was Williamſon the 
lieutenant of the Tower, who ſwore that ſince the priſoner at the 
bar had been now lately in the Tower, he had declared he was 
the Earl of Derwentwater, and that he the priſoner had told him 
in what manner he made his eſcape out of the Tower in the 
year 1716, 


Beſides this evidence, two acts of parliament were read which 
mention the attainder of the late Earl of Derwentawater and the 
ſaid Charles Ratcliffe, and ſome others of that family. This was 


the whole of the evidence for the King. 


Then the counſel for the priſoner obſerved upon the evidence 
that the two witneſſes who had ſworn poſitively might be. miſtaken 
in the perſon of the priſoner, as they had not ſeen Charles Rat- 
cliffe, whom they ſaw at Hexham, for 30 years together, and this 
might the rather be ſuppoſed, becauſe the third witneſs had re- 
fuſed even to ſwear that he believed the perſon at the bar to be 
the ſame Charles Ratcliffe, though he ſaid he knew the Charles 
Ratcliffe, brother of the late Earl of Derwentewater ; that none of 
the witneſſes had proved that the priſoner at the bar was the ſame 
Charles Ratcliffe who was tried, or ſaw him tried and convicted 
in the year 1716. 


After this the jury retired from the bar, and in half an hour 
brought in their verdict that the priſoner at the bar was the very 
ſame Charles Ratcliffe who was convicted of high treafon in the 
year 1716, mentioned in the ſaid record; whereupon Mr. Ford 
for the priſoner moved that he might have leave to plead an act 
of oblivion or general pardon of the third year of the late King; 
but per three Judges—lt cannot now be done, for the defendant 
has been aſked what he had to ſay, Sc., and he has relied upon his 
not being the ſame perſon mentioned in the record; and this plea 
comes too late, he having made his election what to rely upon, and 
the court cannot aſk him twice what he has to ſay why execution 
ſhould not be awarded againſt him, whereupon the court awarded 
execution, and this day fortnight was appointed by the court for 
that purpole at the prayer of the Attorney-General. 


Note; The priſoner inſiſted he was an officer in the French 
King's army, and offered his commiſſion, but the court refuſed to 
read it: he alſo inſiſted on a cartel between the two crowns now 
at war, but the court faid they could take no notice of either. 


Nite; 
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Note; The court ſaid, where any exception is in an aQ of par- 
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don it mult be pleaded ſpecially, or they could take no notice of it. 


Note, The priſoner refuſed to hold up his hand, and did not 
do it, 


Memorandum: The priſoner was beheaded on Little Toꝛver- 
hill the 8th of December 1746, about one at noon, and behaved 
with great fortitude aud Chriſtian patience, ut audivi. 


Smith and Sibſon. B. R. 
1 was an action of treſpaſs, aſſault, and falſe impriſon- 


ment. Upon the general iſſue Not guilty, there was a ver- 
di for the plaintiff at Car/fle, ſubject to the opinion of the 
court upon. the following caſe: | 


An information was made before juſtices of peace upon oath 
againſt the plaintiff Smith for harbouring run goods contrary to 
the ſtatute of Geo. 1.; that the juſtices did adjudge that Smith did 
harbour ſuch run goods, viz. brandy, c.: and according to 
the power given them by the ſtatute, condemned him in the pe- 
nalty of 13/., and made out a warrant of diſtreſs to levy the ſame 
on his goods; and upon the back of the firſt adjudication, by way 
of indorſement, there was a further adjudication that the ſaid 
Smith ſhould pay (beſides the ſaid 131.) 55. 4d. to the officers for 
their coſts and charges, which was alſo put on the back of the 
warrant, which was directed to the defendant and the gaoler, 
They returned upon the warrant that the plaintiff had no goods 
whereupon the money could be levied; ſo the juſtices made out 
another warrant directed to the defendant, who was a conſtable, 
and to the gaoler, to take the body of the plaintiff, and to convey 
the ſame to the county gaol, and there to deliver him to the 
keeper thereof, thereby requiring the ſaid keeper to take him into 
his cuſtody, and to detain him until he paid the ſum of 134. It is 
further ſtated in this caſe, that upon this warrant the defendant 
attached the plaintiff, whereupon the plaintiff tendered and of- 
fered to pay him 13/., which the defendant refuſed to accept, 
and refuſed to releale the plainriff out of cuſtody unleſs he would 
pay the further ſum of 55. 4d. for colts, which the plaintiff re- 
fuſed to do, thereupon the defendant carried him towards the 
county gaol the next day; but before they got to the gaol they 
were overtaken upon the road by one Dani Wilſon, who paid 
the 13/. and 55. 4d. for which a receipt was given to the plain- 
tiff, aud then he was diſcharged out of cuſtody, and not carried 
to gaol. 


Mr. Henley for the defendant objected, that although the 
jultices had no power to adjudge, nor the officers any right to 
| | take 
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take any thing for coſts, yet that treſpaſs and impriſonment was 
not the proper action in this caſe; but that wherever any man 
demands and receives more money than he ought to do, an action 
for money received to the uſe of the plaintiff is the proper aCtion. 


2dly, He objected that the defendant had no authority to re- 
ceive any money, but was only to carry the plaintiff to priſon, 
and that the receiving of this money was an indulgence to the 
plaintiff; as in the caſe of a cap. ad ſatisfaciendum, in ſtrictneſs 
the ſheriff is to take the body, and to have him before the king 


at Weſtminſter, and has no authority to receive any money; and 


the act of parliament in this caſe directs that the money ſhall be 
paid to the ſheriff, | 


Mr. Crowle for the plaintiF—The defendant has abuſed the 
authority given him by the warrant, which was only to take and 
detain the plaintilF until he paid the 13/7. :; after plaintiff offered 
to pay the 13 /. the detainer was illegal, for the warrant ſays no- 
thing of the 5 5. 4d., neither have the juſtices power to give any 
colts, Mr. Henley ſeems to admit that an action for money re- 
ceived would lie, which is an admiſſion that the money was un- 
lawfully received; and if ſo, it was falſe impriſonment to detain 
him after he offered to pay the 13/., and of that opinion was the 
whole court, and the ea was delivered to the plaintiff. 


In anſwer to what was ſaid, that the defendant had no power 
to take the money, and to what was ſaid about a ca. /a. Mr, 
Juſtice Denniſon ſaid, that as to this he would give no opinion 
but that it ſeemed very hard to him, that when the warrant in 
this caſe, or upon a ca. /a. is only for railing the money, it would 
be very hard to carry a man to gaol after he offered to pay it; 
and ſaid, he thought that if a defendant taken by a ca. ſa. offered 
to pay the money, and the ſheriff refuſed to take it and ſtill de- 
tained him, it would be falſe impriſonment, which was not de- 


nied by the reſt of the court. 


Wood verſus Wenman. B. R. 


HIS was an action originally brought in the court of the 
ſheriſfs of London, which was removed by habeas corpus in 
B. R. the 6th day of November. Upon the 12th of November 
the plaintiſf delivered a declaration, and gave a rule to plead; 
and now Sir Jehn Strange for the defendant moved for an im- 
parlance, and inſiſted the practice was the ſame as if the action 
was originally commenced in this court, and cited Salk. 515.; 
but per curiam We will not put the plaintiff in a worſe condi- 
tion than he was in the court below, and therefore refuſed ta 
grant an imparlance; fo Sir Jh took nothing by his motion, 
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Adams verſus Sparry. B. R. 


T having proceeded to final judgment, ſued out a Feri facias ,,_ e. 

returnable on Monday next after three weeks from the day of St. turnable on 
Michael, which was the effoin-day and the 20th of November, for the eſſoin- 

Michaelmas-day happened upon a Menday, and the full term be- 17 bil. * 
gan upon Thurſday 23d cf November. Per curiam — There is no 

ſuch return in this term in ſuits by bill as Monday next after 

three weeks from the day of St. Michael, ſo the execution is 

void, and the goods taken thereby and in the ſheriff's hands mult 

be reſtored to the defendant. Sir n Strange for the defend- 


ant, Sir Richard Lleyd for the plaintiff, 


Ryall, Knight, and others, Aſſignees of Harveſt a 
Bankrupt, ver/us Larkin, B. R. 


ACT ION on 9a//umpfit, that defendant was indebted to Milliam The ſtatud 
Harveſt and Jonathan Stevens deceaſed, whom the ſaid Mil- = letting 

liam Harveſt ſurvived, in 200. for goods fold and delivered by — 

the ſaid William Harveſt and Stevens in his life-time, and before other does 


the ſaid William Harveſt became a bankrupt, to the ſaid William not extend 


to alſignees 


Larkin, quantum valebant for other goods, and an infimul compu- under a 
taſſet with Harveſt and Stevens in his life-time, whereupon de- commiſſion 
fendant was found in arrear 13/. 5s. 6d., and being ſo found in f bankrapt. 
arrear, promiſed payment, and concludes that the defendant hath 

not paid the ſaid Harvef and Stevens in the life-time of the ſaid 

Stevens, and before the ſaid Harveſt became a bankrupt, or to the 

ſaid Stevens in his life-time ſince the ſaid Harveſt became a bank- 

rupt, or to the ſaid plaintiffs, the aſſignees, ſince the death of the 

ſaid Stevens, to the damage of the ſaid aſſignees of 200. 


Defendant pleads non aſſumpſit, and thereupon iſſue is joined: Pleaa ft ad 
and further the defendant by leave of the court ſays, that the „bas. 
ſaid aſſignees ought not to have or maintain their ſaid action 
againſt him the ſaid defendant, becauſe he the ſaid defendant 
lays, that the ſaid William Harveſt before he became a bankrupt, 
that is to ſay, on the 21ſt day of April 1740, at Weſtminſter, in 
the county aforeſaid, by his certain writing obligatory called a 
bond, ſealed with the ſeal of the ſaid William Harveſt, and ſhewn 
to the court of the ſaid lord the king now here, the date whereof 
is the day and year laſt mentioned, acknowledged himſelf _ ry 


HIS was an action commenced by bill, wherein the plaintiff — 1 
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held and firmly bound to the ſaid William Larkin in 100/. of 
lawful money of Great Britain, to be paid to the ſaid William 
Larkin, when he ſhould be thereunto required; and the ſaid 
William Larkin in fact ſaith, that there is now due and owing to 
him the ſaid William Larkin from the ſaid William Harveſt, upon 
account of the ſaid writing obligatory, for principal and intereſt 
the ſum of 64/7. of lawful money of Great Britain, to wit, at 
We/tminſler aforeſaid, in the county aforeſaid, which ſaid ſum of 
641. by the ſaid William Harveſt owing as aforeſaid, exceeds the 
money from the ſaid William Larkin due to the ſaid aſſignees 
of the ſaid William Harveſt as aforeſaid, to wit, the ſum of 
137. 55. 6d. by occaſion of the promiſes mentioned in the ſaid de- 
claration, namely, at YeJtminfter aforeſaid, and out of which ſaid 
ſum of 64/. he the ſaid William Larkin is willing and offers to 
pay the ſaid aſſignees the whole of the ſaid money due to them as 
allignees aforeſaid, by reaſon of the premiſes according to the 
form of the ſtatute in ſuch caſe made and provided; and this he 
is ready to verify; wherefore he prays judgment if the ſaid 
aſſignees ought to have or maintain their ſaid action thereupon 
againſt him, Wc, To this the plaintiff demurred generally, and 
the defendant joined in demurrer. 


This caſe was argued by Serjeant Bootle for the plaintiffs, and 
by Mr. Lawſon for the defendant. For the plaintiffs it was in- 
filted, that the act of parliament for ſetting off one debt againſt 
another did not extend to aſſignees under a commiſſion of bank- 
rupt, and that in the preſent caſe there was not mutual debts, for 
wherever there are mutual debts there muſt be mutual remedies, 
and the defendant could have no action on his bond againſt the 
plaintiffs; and of this opinion was the court, and gave judgment 


for the plaintiff. 
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Dominus Rex ver/us Kinlock. B. R. 


1 defendant was arraigned for committing high treaſon, 
being in the late rebellion, and pleaded Not guilty, and the 
jury were ſworn, and his trial juſt coming on, the defendant in- 
ſiſted he was a ſubject of the king of France, and that he was ad- 
viſed to plead to the juriſdiction of the court, which he was now 
too late to do, (having already pleaded in chief,) without the con- 
ſent of the Attorney-General, who with great fairneſs and can- 
dour conſented that the priſoner might withdraw his plea and 
plead to the juriſdiction of the court, and that a juror might be 
withdrawn and the jury diſmiſſed, which was accordingly done. 
The Attorney demurred ; and upon arguing this matter, the plea 


to the juriſdiction was over-ruled ; whereupon the priſoner was a 


ſecond time arraigned, and pleaded Not guiity, and another jury 
was ſworn and brought him in guilty : and now in arreſt of judg- 
ment the queſtion was, Whether a priſoner could be twice ar- 
raigned and a ſecond jury ſworn to try him? and by the opinion 
of nine Judges againſt Mr, Juſtice Wright at St. Margaret's Hill, 
it was held that he was legally tried and convicted, for the firlt 
jury was withdrawn at his own prayer and by his own conſent : 
but Wright argued totis viribus againſt it, and inſiſted ſtrongly 
that no man can be put twice upon the trial of his life for one 
and the fame crime, not even by his own conſent. N. B. Upon 
the report of this matter to the King, Lis Majeſty was graciouſly 
pleaſcd to pardon Kinlock, ut audivi. | 


Thornton qui tam ver/us Gibſon. B. R. 


TKH was an action gui tam for killing hares, in which there 
© were ſeven counts laid: the defendant pleaded the general 
fue laſt term; and now Mr. Fawkes moved to withdraw the 
ral iſſue, and to pay 54. into court, and have it ſtruck out 


of 
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of the declaration: /ed per curiam This would be to overturn 
the practice of the court, which never gives leave to pay money 
into court after a plea pleaded; and diſcharged the rule to ſhew 
cauſe. Mr. Clayton for the plaintiff, 
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Between the Pariſh of Auſtwick and the Pariſh of 
Clapham in Yorkſhire, B. R. 


ICHAEL Wilſin a poor boy, with the aſſent of two juſtices, 
was bound apprentice to Thomas Fackſon of Auſtawick, who 
was tenant to Thomas Fackſon, clerk of Clapham, who had agreed 
to indemnify T. Fackſon of Auſtæuict, who ſent the pauper the 
next day to Mr. Jackſon of Clapham, with whom he ſtayed about 
ſeven or eight weeks, and attended his ſheep, and then ran away 
to his mother, whereupon. Mr. J. of Clapham agreed the pauper 
ſhould ſtay with his mother, and that he would pay her for the 
boy's board and clothes, which he did for between two and three 
years; afterwards Mr, Jackſon of Clapham agreed with the boy's 
brother, who was a maſon, and lived at Au/twick, that the boy 
ſhould ſerve him for the remainder of the time in the indenture; 
accordingly the boy did ſerve his brother the maſon at Auſtæuicl 
the remainder of the time. | 
By the order of two juſtices, which was confirmed by the ſeſ- 
ſions, the boy was removed to Clapham ; and now Mr. Clayton, on 
behalf of the pariſh of Auſtwicł, came to ſhew cauſe why both the 
orders ſhould not be quaſhed ; and objected, that although one 
maſter might conſent that his apprentice might go to another 
maſter and ſerve out his time with him, yet that a /econd maſter 
could not turn him over to a zhird, as has been done here; for if 
ſo, the apprentice might be turned over to forty different maſters z 
and therefore he ſaid the pauper was well ſettled at Clapham 
where his laſt legal ſervice was. 


5 | To 
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To this it was anſwered by Sir hn Strange on the other ſide, 
and reſolved by the court, that the ſtatute which gives a ſettlement 
to a poor child who is bound by the pariſh, requires only that the 
apprentice ſhall be bound by indenture, and thereby he ſhall gain 
a ſettlement where he laſt ſerved by ſuch indenture for the ſpace 
of forty days; and though ſtrictly ſpeaking, in point of law, an 
apprentice cannot be aſſigned, or turned over by one maſter to 
another except by cuſtom, as in London, yet it has always been 
held, that if an apprentice with his own conſent is turned over 
with his indenture from one to another, and ſerves the ſecond 
maſter forty days, he gains a ſettlement where he laſt ſerved ; 
and The King and Eaft Bergholt, Trin. 13 Geo. 2. was cited, 
where a pauper was bound to A. who turned him over to B. 
who turned him over to C. at Zaft B. where he ſerved the laſt 
forty days; the court were of opinion he gained a ſettlement at 
Faſt B. and this is in the very point ; ſo the orders of the juſ- 
tices and ſeſſions were quaſhed, becauſe the pauper gained a ſet- 
tlement at Auſtwicl, where he ſerved the laſt torty days. 


B. R. 


Spelman, Eſq. a Barriſter, ver/us 


1 defendant moved to change the venue from Middleſex 

into Hertfordſhire upon the common affidavit, and obtained 
a rule for that purpoſe; and now the plaintiff came and moved 
to diſcharge the rule, inſiſting upon his privilege of laying his 


action in Middleſex, where the court of B. R. (where he attends) 


ſits; and per curiam — The rule to change the venue mult be diſ- 
charged. 


Elton and Elton & al. In Chancery. 
SR Abraham Elton, by his will dated 26 October 1727, deviſed 
cc 


in theſe words: * Item, whereas I have a right and power 

to diſpoſe of the ſum of 1500/. being part of the money ſet- 
*+ tled upon my late deceaſed daughter Elizabeth, the late wife 
* of Peter Day eſq. and which ſum is now in his hands; now 
] do hereby give and bequeath the ſame, and all my right and 
intereſt therein, unto my grand-daughter Anna Elton, the 
daughter of my ſon Jacob Elton, to be at her own diſpoſal, 

purſuant to the requeſt of my ſaid late deceaſed daughter Eli- 
% zabeth Day, in caſe ſhe marries with the conſent and appro- 
10 


bation of my ſaid ſon Faceb Elton and his wife, and in caſe of 


« 


© 
« 
« 


« approbation of their truſtees, and not otherwiſe.” 


Anna 
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Anna Elton the legatee ſurvived the teſtator, but died at four- 
teen years of age, and unmarried, 


The queſtion in this cauſe was, Whether the legacy of 1500 l. 
ever veſted in Anna Elton ? for if it did, it ſhall go to the plain- 
tiff her father, who is her adminiſtrator ; if it did not veſt, then 
it will ſink in the reſidue of the perſonal eſtate of the teſtator 
and the defendants who are aſſignees under a commiſſion of 
bankrupt of the preſent Sir 4braham Elton the teſtator's grand- 
ſon, (who was reſiduary legatee of Dame Elton, who was reſi- 


duary legatee of the teſtator,) will be entitled to it. 


It was inſiſted by Mr. Attornez-General on behalf of the plain- 
tiff, that the legacy veſted by the firſt part of the clauſe, and that 
the words annexed to it, * In caſe ſhe marries with the conſent and 
„ approbation of my ſaid ſon, & c.“ made a condition ſubſequent, 
which, by the act of God intervening, could never be per- 
formed; ſo that the legacy, which was once veſted, could not 
be taken out of the legatce by the act of God. | 


On the other fide it was contended that this legacy never 
veſted at all, and ſo it was decreed. 


Lord Hardwicke—lI am of opinion that this is a condition pre- 
cedent, but whether it be conſidered as a condition precedent or 
ſubſequent, zhat will make no difference in this caſe, for as mo- 
ney legacies are always determined in this court according to the 
rules laid down by the eccleſiaſtical courts, which hold all con- 
ditions void which are annexed to legacies in reſtraint of mar- 
Triage, it makes no difference whether this be a condition pre- 
cedent or ſubſequent in reſpect to the legatec's marrying with or 
without conſent ; the marriage is the event which muſt happen 
before the legagy could veſt; and I am of opinion if the legatee 
had married without the conſent required, that this court ought 
and would have decreed the legacy to have been veſted, as the 


ſame was not given over to any other perſon. 


Suppoſe the legatee had brought her bill to have been paid this 
money, the court could not have decreed it to have been paid to 
her, becauſe it is given to her upon an event (viz. her marriage) 


which never happened, | 


The rule of the civil law in this matter is, © Dies incertus facit 
tc conditionem ;” the uncertainty of the time, or whether the event 
will ever happen, upon which event it is to be paid or given, is 
the reaſon that has always guided in ſimilar caſes to this, and 


the event docs never happen, the legacy never veſts, NE 
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I am alſo of opinion that the legatee in this caſe, being a 
grandchild, could not have had the intereſt of the legacy ordered 
to be paid to her for maintenance; but if it had been in the caſe 
of a father and daughter, and no other proviſion had been made 
for her, this court would have given her the intereſt. 


If a legacy be given to a perſon to be paid at the age of 
twenty-one, though the legatee dies before that time, the legacy 
veſts, and ſhall go to the legatee's. repreſentative, becauſe the time 
is certain when the legatee would have been of that age if he had 
lived; but whether a ſingle woman will ever marry or not, is 
wholly uncertain ; therefore if the legacy be given upon her 
marriage, it can never veſt until that event (which the teſtator 


had in view) happen. 


The words, “ And not otherwiſe,” are very ſtrong, and relate 
to the whole clauſe, and are as much as if he had ſaid, “ I do 
« not give it her unleſs ſhe marry with conſet, c.“ however 


ſhe might have taken it, notwithſtanding theſe words, if ſhe had 
married even without conſent. : 


In the caſe of Atkins and Hiccocks (in which I took time to 
conſider and look into all the hooks and caſes upon this head, 
both in the civil and common law) the caſe was, a father, by 
his will, gave to his daughter 200 J. to be paid her at the time of 
her marriage, provided ſhe married with conſent, &c> the le- 
gatee died unmarried after the teſtator, and in that caſe I decreed 
that the legacy never veſted ; this is a ſtronger caſe than that at 
the bar, as being in the caſe of a father and daughter, for it is a 
debt of nature due from the father that he ſhall make a proviſion 
for his own child, but the debt is not ſo much due from the grand- 
fire to the grandchild ; and there is a great difference, for if a 
copybold eſtate is deviſed to a child, and no ſurrender be made in 
the teſtator's life-time 4 the uſe of his will, this court will ſupply 
the want of a ſurrender ; but if ſuch ſurrender be wanting in the 
caſe of a deviſe of a copyhold by a grandſire to a grandchild, this 
court will not ſupply ſuch defect, becauſe the grandchild may 
be provided for by its own immediate parents, as was deter- 


mined inter Kettle and Townſend. 


If a legacy be given at twenty-one or day of marriage with con- 
ſent, if the legatee live till twenty-one, and afterwards marry 
without conſent, yet ſhe ſhall have it, though it be given over 


if ſhe married without conſent. 


It is plain the teſtator intended to give this 1500 J. to prefer his 
grand-daughter in marriage, and it is very common for teſtators 
to make different proviſions for their daughters or grand-daughters 
in reſpeCt to their marrying and not marrying. 

Vor. I. M As 
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As to the words, © To be at her own diſpoſals” thoſe may as 
well mean that it ſhould be to her own ſeparate uſe when ſhe 
marries, as any thing elſe ; but there is no occaſion to make any 
conſtruction as to di/pg/al one way or other, for the legacy never 
veſted, becauſe the legatee never was married. 


The bill was diſmiſſed without coſts, as it was only brought to 
have the opinion of the court, | 
Note; Mr. Brown for the defendant, in the caſe of Garbut v. 
Hilton, at the Rolls, 26 Nov. 1739, the teſtator by his will in 
1736, gave plaintiff 200 J. provided ſhe married with the con- 
ſent of her father and mother, or the ſurvivor of them; plaintiff 
brought her bill to have the legacy raiſed and paid to her, and 
the queſtion debated was, Whether ſhe muſt not be married be- 
fore ſhe was entitled to have the 200 J.? and the Maſter of the 

Rolls was clearly of opinion there muſt be a marriage firſt. 


Said per Lord Hardwicke, that the book of Reports of Caſes in 
Equity in Lord Nottingham's time was of no authority. 


Fogoe verſus Gale, B. R. 
TKR defendant having obtained a rule for changing the venue 


from Cumberland to London, upon the common affidavit that 
the plaintiff's cauſe of action, if he had any, aroſe in London, 
and not in Cumberland, or elſewhere out of London; it was now 
moved by Mr. Poole on the behalf of the plaintiff, that this rule 
might be diſcharged upon an affidavit that this was an action 
founded upon a promiſe made by tlie defendant to the plaintiff 
to indemnify him from any damages which might happen to him 
by reaſon of the plaintiff's agent or correſpondent at Glaſgow 
becoming bail or caution for the defendant in the Admiralty 
court there; that the defendant's witneſſes lived in Scotland, and 
were willing to come to Carliſle, (to give evidence, ) but no fur- 
ther; and that as there was no proceſs to oblige theſe witneſſes 
to come to London, Poole prayed the action might be laid in 
Cumberland, as the next Engliſh county to Scotland. But per 
curiam.— This was denied, for here is the common affidavit, and 
we cannot depart from the praice, which is the law of the court, 
and, as ſuch, is the lat of the land, and the plaintiff took nothing 
by the motion. Ford pro def. 
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Rex verſus Hunter. B. R. 
Jani, md was regularly ap” in this (being a criminal) A regular 
r. 
c 


cauſe, and it was moved by Mr. Crowle and Mr. Ford for the Fogg — 
fendant, to ſet it aſide upon payment of coſts, pleading the cannot be ſet 
general iſſue, and taking ſhort notice of trial, as is often done in fdeon pay- 


civil ſuits 3 but denied per curiam, for it never was done. — 


Howell qul tam, &c. verſus James. B. R. 


T HIS is a rule to ſhew cauſe why the plaintiff ſhould not Information 
have leave to amend his information againſt the defendant ſ killing « 
for killing a hare, by altering the pariſh where the ſame is laid to 4. 

be done. Mr. Evans on ſhewing cauſe objected, that there 

might be a conviction before the juſtices for the ſame fact already, 

in the pariſh where the informer wants to 4 but it was an- 

ſwered by Mr. Phillips for the plaintif.— Nothing of that appears 

to the court, and it is now three months ſince the fact was done, 

=_ if we cannot amend it, the defendant will eſcape the proſe- 

cufion. And this is like the caſe of the Ducheſs of Marlborough 

v. Whitmore, where the court allowed the plaintiff to amend in 

an extraordinary caſe, which if the court had not done, the ſtatute 

of limitations would have run, and the plaintiff have loſt all re- 

medy. And the rule now was made abſolute to amend the in- 
formation. 


— 
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Rex ver/us Harvey. B. R. 


N the laſt term the defendant was brought to the bar by an 
habeas corpus, the return whereof ſets forth, that he was com- 
mitted as a felon convict upon the late fat. 19 Geo. 2. for not 
ſurrendering himſelf within forty days after publication in the 
Gazette, of an order by the King in council for him to ſurrender 
upon a charge of being armed on the ſea-coaſt in order to be aid- 
ing and aſlifting in running of goods, 


A ſuggeſtion of all the facts and requiſites in the act of parlia- 
ment was entered upon the roll by way of dat. cur. intelligi, &c. 
to which the defendant pleaded, by denying all the facts therein 
alledged, and the Attorney-General (then preſent) joined iſſue, and 


the priſoner was then remanded, and was ordered to be tried the 


firſt Monday in this term. 


The defendant being now upon his trial, inſiſted that among 
other proviſions the ſtatute requires the ſheriff to proclaim the 
order of council in two market towns near the place where the 
offence was committed ; that it appeared upon the record that 
the proclamation was made at Hadleigh 42 miles diſtant from it, 
at Iſwich 30 miles diſtant, and at Lee 6 miles diſtant; and it 
was proved that there were five other market towns at 6, 8, and 
14 miles diſtant from the place where the offence was committed, 
and ſo the defendant objected that the order had not been pro- 
claimed at the market towns near the place, and therefore inſiſt- 
ed he was not legally convicted. In anſwer to this it was proved 
that Hadleigh was a town in the ſame pariſh where the defendant 
reſided, and therefore the King's counſel ſaid the proclamation 
made there was more advantageous to the defendant, and that 
the ſtatute ought to have a liberal conſtruction as to this fact, 
which was only to give notice to the party to appear. But per 
curiam—The letter of this penal law ought to be complied with, 
and no proclamation can be allowed which is not warranted by 
the ſtatute, as the preſent ſeems (to us) not to be; for there * 

X e 
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be no rule more certain, than that every law introducing a capital 
puniſhment ought to be conſtrued ſtrictiy. 


Thrale verfus Cornwall. B. R. 


A CTION of debt for rent brought by the aſſignee of the leſſor 
againſt the teflee in the county of Middleſex, of lands in 
Surry, Upon demurrer it was objected for the defendant, that 
an action of debt in this caſe is at the common law, which always 
annexes the rent to the reverſion, is always local, and muſt be 
laid in the county where the land is; and the diſtinction is be- 
tween debt and covenant, for covenant being founded on the privity 
of conttact, is tranſitory : at common law covenant did not lie 
for the aſſignee of the reverſion againſt the leſſee, but is given by 
the flat. 32 Hen. 8. c. 34. And ſo it was held per curiam, who 
ſaid that 1 Saund. 237, 238. where the difference was taken, has 
always been holden for good law. And judgment was given for 
the defendant, | 


Hawes and Hawes. In Chancery. 


LED Hardwicke Chancellor There are two queſtions made 

in this cauſe; 1/, The firſt ariſes upon the words of the will 
of the grandfather Andrew Hawes, which are, I give and deviſe 
© all my eftate in D. unto my four children A., B., C., and D., (who 
e were his younger children, ) ther heirs and aſſigns for ever, equally 
« to be divided between them ſhare and ſhare alike, as tenants in com- 
« mon, and not as jointenants, with benefit of ſurviverſhip.” The 
queſtion is, Whether the four children take as tenants in common 
generally, or as tenants in common with ſome ſort of benefit of 
ſurvivorſhip ? 


It is true that, in this court, jointenancies are not favoured, be- 
cauſe they are a kind of eftates that do not make proviſion for 
poſterity, neither do I take it that courts of law do at this day fa- 
vour them; although Lord Cate ſays, that jointenancy is favoured 
becauſe the law is againſt the diviſion of tenures, but as tenures 
are many of them taken away, and in a great meaſure aboliſhed, 
that reaſon ceaſes, and courts of law incline the ſame way with 
this court. Another rule is, that where there are contradictory 
words in a will, the court makes a reaſonable and uniform con- 
ſtruction, and will reject ſuch words as are abſurd and contra- 
dictory to the intent of the teſtator. | 


The words, * Equally to be divided,” in a will, make a tenancy 
in common: here is alſo added, © As terants in common, and net as 


&« /ointenants,” which are very ſtrong words; but then it is alſo 
M 3 ſaid, 
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ſaid, * with t of ſurvivorſhip,” which laſt words create the 
difficulty in e ale, thn is ny Th to know at what time the 
teſtator intended this benefit of ſurviver/bip ſhould take place; 
and this may be explained by another part of his will, where he 
plainly points out a ſurvivorſbip among the children themſelves 
as to his perſonal eſtate, where the words are, If any of my 
« younger children die under age and unmarried, then 1 direct that 
« the ſhare of him ſo dying ſhall go to the ſurvi vors; then he comes 
to this deviſe of his real eſtate to his ſaid four younger children, 
but it is true he does not ſay with lile benefit of 2 1 
think it is natural to conſider this as a fund or proviſion for theſe 
four children, and that he meant, if any of them ſhould die be- 
fore 21 or unmarried, that the ſhare of the child ſo dying ſhould 
go among the other children; and I am of opinion that C. dying 
under age, his ſhare did ſurvive to the other three, and ſhall not 
go to his heir at law. 


The ſecond queſtion ariſes upon the words of the will of the 
father Harwood Hawes, wherein he deviſes all his eſtate to Mr. 
Sheafe in fee, upon truſt that he, his heirs and aſſigns, ſhall ſell, 
and diſpoſe of it, or of ſo much thereof as is neceſſary, and raiſe 
money to pay his debts; © And the refedue of my eflate which ſhall 
ec remain unſold, I direct my ſaid truſtee to convey to my three chil- 
« dren A., B., and C., and their heirs, as tenants in common, and to 
« the ſurvivor and ſurvivors of them and their heirs, when he, ſhe, 
& or they ſhall attain their age of twenty-one, and the rents and pro- 
« fits in the mean time to be paid towards their education.” One of 
the children died under twenty-one and unmarried ; the queſtion 
is, Whether this eſtate veſted immediately upon the death of the 
teſtator, or not till . they would reſpeAtively attain the age of 
twenty-one ; and whether they are to take in common? 


Indeed when the truſtee comes to convey, he muſt convey to 
each a divided ſhare, as they would then take as tenants in com- 
mon ; but notwithſtanding this, I am of opinion that if any of 
them die one day under age, the ſhare of ſuch child muſt ſurvive; 
for I conſider this as one fund for the proviſion of all the zhree, 
and it is the ſame thing as if the teſtator had ſaid, * I direct 
« the rents and profits ſhall be paid towards maintenance of my 
« three children during their minority, and that my truſtee do 
« convey equally to them when they reſpectively are of age.” 


It was objected at the bar, that if one of the children had 
died under age, and the ſurvivors had been minors, what muſt 
have become of that third part if it could not deſcend to the heir 
at law? I anſwer, it was one fund or proviſion for all the three, 
and that third of the profits muſt have gone to the ſurvivors ; 
none of them before he or ſhe ſhould become of full age _ 

| ave 
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have called upon the truſtee to convey. In the preſent caſe, one 
of them died under age, and the other two are now of full age, 
therefore the conveyance mult be of a moiety to each of them 
and decreed accordingly. | 


Finch and Wilſon an Attorney of C. B. In Error. 


so ſued Finch in C. B. by an attachment of privilege, 

and in Michaelmas term 17 Geo. 2. declared that Finch was 
attached by writ of privilege, &c. to anſwer him in an aſſumpfit 
upon à promiſſory note. Finch pleaded non afſumpſit & non af- 
ſumpſit infra ſex annot. Iſſue was joined upon the firſt plea z and 
to the ſecond plea Wilſon replied, that he ſued out a writ of pri- 
vilege the 7th day of July, in the 16th year of his preſent Majeſty, 
and that the ſaid Finch did make ſuch promiſe within ſix years 
next before the ſuing forth the ſaid writ of privilege. To this 
replication there was a demurrer, and joinder in demurrer. 
There was a verdict for Wi/en the plaintiff below upon the iſſue 
to the country. | 


The demurrer was argued twice in the Common Pleas, where 
it was objected to the replication, that it did not appear thereby, 
avhen the attachment was returnable, nor that it was ever delivered 
to the ſheriff or returned; and that four terms intervened be- 
tween the zefte thereof and the term the declaration was of, and 
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therefore there ought to have been continuances of this writ of 


privilege. But the court of Common Pleas were of opinion that 


an appearance to proceſs cures all errors and defects therein, and 


gave judgment for the plaintift below, 


A writ of error was brought upon this judgment, and the gene- 
ral errors were aſſigned; and in Hilary term\18 Geo. 2. this mat- 
ter was argued by Serjeant Bootle for the plaintiff in error, and 
Serjeant Draper for the defendant ; and again in Michaelmas term 
20 Geo. 2. by Sir Thomas Bootle for the plaintiff in error, and Mr. 
Poole for the defendant. 


It was inſiſted that the judgment was erroneous, for that there 
are five terms between the 19% of the writ and the defendant's 
appearance; and that in meſue proceſs to attach the body, the writ 
at furtheſt muſt be returnable the next term after the 2% there- 
of, or if a term intervene between, it is void ; and the reaſon is, 
becauſe the party may not be unlawfully hurt by a long imprifon- 
ment: there is a difference between meſne proceſs and executions. 
2 Ld. Raym. 775. And where a writ is a nullity, it ſhall not 
prevent the ſtatute of limitations from running. 2 £d. Raym. 
772, 1 Salk. 421. 8. C. The plaintiff below has gone five 
terms back, and by the ſame rule he may go back five years, 
which would wholly deſtroy the law as to returning and continu- 


ing of procels, | 
, M 4 For 
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For the defendant in error it was argued, that an attachment 
of privilege in the C. B. is in nature of an original writ, and if 
an original writ is replied to the plea of the ſtatute of limitations, 
it is ſufficient to ſhew the zee of it when it iſſued without any 
continuances, according to the caſe of Whitehead and Buckland, 
Styl. 373. 401. But if a latitat or a common clouſum fregit be 


_ replied, it muſt be ſhewn that it was continued properly to make 
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it the foundation of the ſuit. Carth. 234. And of that opinion 
was the court, after time taken to conſider; and the judgment 


Elliot, Executor of Taylor, who was the ſecond 
Huſband of Elizabeth, Who was one of the 
Daughters of John Boover a Freeman of London, 
Plaintiff, verſus Benjamin Collier and Mary his 
Wife, who was the other Daughter of John 
Boover, Defendants. 


T HIS was a bill in Chancery brought by the plaintiff to have 

an account of h Boover's perſonal eſtate, and to be paid 
the orphanage ſhare thereof which Elizabeth was entitled to, 
wherein it was inſiſted by the plaintiff, that as F. Boover died 
leaving no wife, but only two daughters, that Eliaabeth was en- 
titled by the cu/iom of London to a moiety of one half of J. Brover's 
perſonal eſtate, for by the cuſtom cf Londen a freeman leaving 
children only has power by will to diſpoſe of no more than one 
half of his perſonal eſtate. | 


The defendants by their anſwer inſiſted that J. Boover, about 
24 years ago, gave Elizabeth away in marriage to her firſt huſ- 
band Thomas Filmore, preſented to her a gold watch, and fitted 
her out very well in clothes ; they alſo inſiſted (and attempted 
to prove by a hearſay of the father) that he gave her 100 J., and 
that this was an advancement in marriage; and that as the ve 
exact portion did not appear under the hand of the father, Eliza- 
beth was barred of her orphanage ſhare ; that the firſt huſband of 
Elizabeth became inſolvent, and her father took her home again 
to his own houſe, where ſhe lived for ſome time and took care of 
his family; then Fi/more her firſt huſband died, and her father 
made his will, wherein he expreſſed himſelf, that if Elizabeth 
ſhould inſiſt upon her orphanage ſhare, that ſhe ſhould pay 25 /. 
per ann. for her board. Then Elizabeth married Taylor her ſe- 
cond huſband : ſoon after F. Boover the freeman died, afterward 
Elizabeth died, and eight days after her death Taylor her ſecond 
huſband died, not having taken out adminiſtration to her; and 
now Elliot, as executor of Taylor, brings this bill. 


Lord 
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Lord Hardwicke — There are two queſtions made in this caſe; 
1/}, Whether as Taylor never took out adminiſtration to Blizabeth 
his wife, her orphanage ſhare ever veſted in him, fo as to be 
trauſmiſſible to his executor the plaintiff? 


zd, Whether Elizabeth has been ſo advanced by her father in 
marriage as to be barred of her orphanage ſhare ? 


As to the firſt, The ſpiritual courts are bound to grant admi- 
niſtration to the next of kin; the huſband is next of kin to his 
wife, and Taylor ſurviving his wife was well entitled to all her 

rſonal eſtate, and though he did not take adminiſtration, yet 
the right to her orphanage ſhare veſted in him, and is trauſmiſ- 
ſible to his executor or adminiſtrator. The huſband is not men- 
tioned in the ſtatute of Car. 2. of diſtributions z his ſurviving his 
wife is not a proviſion within that ſtatute z no perſon but the 
huſband can be entitled to the perſonal eſtate of the wife, unleſs 
by ſome agreement: ſo he might have had adminiſtration, and 
the whole would have been his own, nobody could have ſhared 
with him. Indeed, there are ſeveral caſes wherein the ſpiritual 
court is obliged to grant adminiſtration under the ſtat. Ed. 3. 
and yet ſuch adminiſtrator 1s only a truſtee, If the wife in this 
caſe had ſurvived her huſband, every part of the perſonal eſtate 
of her father which ſhe had been entitled to — have gone to 
her next of kin, except only ſuch part thereof as the huſband, 
while married to her, had reduced into poſſe ſſion; but notwith- 
ſtanding this, there are many caſes in this court where the right 
to the perſonal eſtate of an inteſtate does not follow the right of 
adminiſtration. 


As to the ſecond queſtion, I am of opinion that this is not an 
advancement of Elizabeth in marriage, and that ſhe is not barred 
of her orphanage ſhare; for ſuppoſe her father had given her 
the 109/., yet as it appears in the cauſe his whole perſonal eſtate 
amounted to 2000/7. ; this could not be deemed an advancement 
in marriage: beſides, it appears in the cauſe ſhe was violently in 
love with her firſt huſband, and her father muſt either have con- 
| ſented to that match or have buried her, ſo it is plain the father 
did not prefer her in marriage; ſo there muſt be a decree for 
the plaintiff, that an account may be taken of the perſonal cltate, 
and after allowing to the defendants what the Matter ſhall think 
reaſonable for E/izabeth's board while ſhe was with her father, 
that the reſt of the orphanage ſhare of Z/izabeth be paid to the 
plaintiff. 


Duzre, The caſe of Hole and Doleman at Daclors Commons in 
Michaelmas term 1736, cited by the Solicitor-General, who ſaid 
he was of counſel in it, and that it was therein determined by 
the Judge and all the DoCtors (not in the cauſe) that the hul- 

band's 
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TRrxINITY TERM, 21 Geo. II. 1747. 


band's right of adminiſtration to his wife is not tranſmiſſible to 
his repreſentative, but that it goes to the next of kin to the wife, 
Vide Lewin v. —, Eccles and Freeman, Stanhope and Stanhope. 


The Vicar of Kellington in Yorkſhire ver/us The 
Maſter and Fellows of Trinity College in Cam- 
bridge, Rectors, their Leſſee, and two Occupiers 
of Lands in the Pariſh, In the Exchequer. 


Le RD Chief Baron Parter— This is a bill brought by a vicar 
for the tithe of agiſtment of barren cattle, ſetting forth that 

he is entitled by endowment, preſcription, uſage, or otherwiſe, to 
all /mall tithes within the pariſh; and, to make out his right 
thereto, produced in evidence an ancient ſurvey (from the firſt- 
fruits office) of the poſſeſſions belonging to the nunnery of 
Woithout the walls of York, to which this rectory 

was appropriated, which ſurvey was taken in the year 1563, upon 
the diflolution of monaſteries tempore H. 8. whereby it appeared 
what fpecies of tithes belonged to the rector, and what to the 
vicar, Viz. corn, grain, and hay to the reHor, and to the vicar 
wool, lamb, and all other ſmall tithes ; alſo another ſurvey taken 
by the college anno 33 Eliz. was produced, which agreed with 
the former. It was objected, that it does not appear by what 
authority the ſurvey in the year 1563 was taken; the anſwer is, 
that theſe ſurveys have always been allowed as proper evidence, 
and to be read, notwithſtanding the commiſſions under which 
they were taken to be loſt. It has alſo been objected, and it ap- 
pears in proof that agiſiment tithes have been paid to the rector 
for 50 years laſt paſt. In anſwer to this it is proved, that before 
that time, wiz. ſixty years ago, this ſpecies of tithe was paid to 
two vicars; ſo that I am of opinion here has been an uſurpation 
upon the vicar for fifty years laſt paſt. If an endowment appear, 
that is the rule we are to go by, if it do not, w/age is the rule; 
therefore if there had not been this written evidence, (to be ſure,) 
the payment to the zmpropriator for fifty years would have been 
very ſtrong proof for him againſt the vicar; but on the other 
fide here is a record which proves that the vicar is entitled to all 


ſmall tithes, and at this day there is no doubt but that agi//ment 


tithe is a ſmall tithez and the court decreed in fayour of the 
vicar. 0 
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Hay & Ux. ver/us Kitchin & Ux. B. R. 


ASSAULT and battery: defendants plead ſon aſſault demeſne Aſſault and 
tried before Juſtice Fer: the defendant failed in proving battery, — 

his plea, then the plaintiff went on in his evidence and proved an — — 
aſſault made the 27th of October; and the memorandum in the re- the aſlavit 
cord is of the firſt day of Michaelmas term, being the 23d day of fe I 
October; but the day of the aſſault laid in the declaration is the commence- 
19th of the ſame October. It was inſiſted at the trial that the plain- ment of the 
tiff ought to be nonſuited, as not having proved any aſſault before u. 
the commencement of the ſuit ; but the judge refuſed to call the 
plaintiff, and there was a verdict for the plaintiff, ſubject to the 
opinion of the court. The point was now ſpoke to, by Serjeant 
Poole for the defendant, and Mr. Benne for the plaintiff, Per 
curiam — The defendant by his plea admits an aſſault, which is 
laid before the day of the memorandum, and the plaintiff's proving 
an aſſault was unneceſſary. If this had been upon the general 
iſſue, the court would have let the plaintiff have mended his bill 
by making a ſpecial memorandum ; and this has been done where 
the day laid in the declaration was after the memorandum in Bennet 
v. Mainwaring, J & 8 Geo. 2. The poſtea was delivered to the 


plaintiff, 


Hooker, Executrix, verſus Quilter. In Error. B. R. 


A ETION upon the caſe upon four ſeveral promiſes : 1. An Exccutrix 
indebitatus aſſumpſit for the uſe and occupation of a houſe of — 

the plaintiff's teſtator in his life-time, and the promiſe laid to be i, a0 

made to him; 2. A quantum meruit for the like; 3. An indebita- in proprio 

tus aſſumpſit for the uſe of another houſe of the teſtator for the Jure, me” 

time incurred ſinee his death, and the promiſe laid to be made b 

to the plaintiff as executrix ; 4. A quanthm meruit for the uſe of 2 Stra. 1272. 

another houſe of the plaintiff, without naming her executrix ; 5. C. 

judgment by nil dicit in C. B., writ of inquiry and entire da- 

mages aſſeſſed: now in error upon the common errors aſſigned, 

Mr. Ford for the plaintiff in error inſiſted, that a man cannot ſue 

as executor and in his on right in one and the ſame action; 

and that though this is a judgment by default, and not taken ad- 

vantage of by demurrer, yet the court is obliged ex cio to abate 

the writ, for that the damages are entire, and the plaintiff cannot 

diſtinguiſh how much ſhe is to have as executrix, and how much 

in her own right; and this being againſt a rule or maxim in law, 


is not helped by any of the flatutes of jeoſails. 


Mr. 
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Mr. Comyns for the defendant in error inſiſted, that although 
this might have been ill upon a demurrer, yet it is not ſo upon a 
judgment by default; and cited 2 Lev. 110. and t Sid. 218. to 
ſhew the court will go as far as poſſible to ſupport a judgment: 
he alſo urged that the court would preſume the fourth count to 
be brought by the plaintiff as executor, as ſhe was named ſuch 


in the beginning of the declaration; and cited 1 Ld. Raym. 


to ſhew that the court have preſumed againſt the very words of 


a record, where it is ſaid, * money received for the uſe of the 
& defendant, inſtead of the plaintiff.” ; 


Lee C. J. It is not diſputed but that a plaintiff in a decla- 
ration cannot make a demand for any thing due jure alterius et 
in proprio jure; and ſo is the caſe of Rogers v. Cooke, Carth. 235. 
Salk. 10. S. C. there was not in that caſe any demurrer, (for 
Salk. in that is wrong,) but the defendant pleaded a frivolous 
plea. When the court ſaw the record they abated the writ, be- 
cauſe there appeared two incompatible demands in one and the 
fame ſuit; and the true reaſon was on account of the damages, 
which were entire; and the court could not ſay what damages 
the plaintiff was to have as adminiſtrator, and what in proprio jure ; 


and this is a declaration againſt a rule of law, and is not helped 


by any ſtatute; neither do I think a verdict would have helped 
it, for a verdict only helps upon a ſuppoſition the matter was 
proved before the judge who tried the cauſe ; and ſuppoling all 
the matter in this declaration to have been proved, yet the two 
demands cannot be made in one action. 


I right J. ſpoke to the ſame effeCt. 


Denniſon J. No doubt but this would have been bad upon a 
demurrer; and I think it is alſo bad upon a judgment by de- 
fault, but am in doubt whether it might not have been helped 
after a verdict, becauſe when an executor ſues and declares for 
rent both in the life-time of the teſtator and after his death, Here 
the executor may ſue without naming himſelf executor; and if 
he names himſelf executor it is ſurpluſage, and he ſhall pay coſts 
where it is for rent in his own time as executor. 


Fgſter J.—If the plaintiff's naming herſelf executrix in the be- 
ginning of the declaration in this caſe does not extend to the 
fourth count, I think the declaration is bad, and concur with my. 
brothers, Judgment reverſed. 


TRINITY Teku, 21 Geo, II. 1747. 


Keeling ver/us Newton. B. R. 


TH declaration was left in the office de bene ee, upon pro- 

ceſs returnable the /econd return, with notice indorſed upon 
it to appear and plead in eight days; and the like notice was 
given to the defendant that the declaration was left de bene eſſe as 
aforeſaid. The defendant's attorney filed common bail in due 
time, and tendered the general iſſue with a notice of a fe-, 
which the plaintiff's attorney refuſed to accept, becauſe the de- 
fendant's attorney had not taken the declaration out of the office 
and paid for it, and ſigned judgment, which was held to be re- 
gular per totam curiam, upon the Maſter's report, and upon con- 


ſulting the clerks of the papers and others. Vide Reg. Cur. 
anno 1700. 


Hallett verſus Hallett, B. R. 
R VLE to ſhew cauſe why the plaintiff ſhould not have leave 


to amend his declaration upon payment of coſts, by altering 
the word Middleſex in the margin and putting in there the word 
Dorſetſhire, and by ſtriking out the word Dorchefter throughout 
and inſerting the word Weſtminſter inſtead thereof. Mr. Lacy 
for the defendant ſaid he had pleaded, and this was a motion in 


effect to change the venue by the plaintiff after plea pleaded, and 
was of the firſt impreſſion. 


Mr. Burton à contra—This is an action upon a note: the de- 
fendant has pleaded a tender as to part, and non ſump to the 
. reſt; and if the amendment be made, the defendant need not 
plead de novo. 2 Keb. 154. 


The court inclined to make the rule abſolute, but took time 
to conſider. , 
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Brown ver/us Beſt. B. R. 


—_— HIS is a ſpecial action upon the caſe for diverting a water- 
verting a courſe, wherein the plaintiff declares upon his own poſ- 


watercourſe. ſeſſion of the place through which the water uſed to run, and 
ſets out the courſe thereof, and that the defendant has made 
this obſtruction, viz, that he has digged two pits deep and 
wide, and made two ponds partly in and near the ſaid courſe, 
and diverted the water into theſe pits, and made dams and banks 
' to the ponds, by which the water has been diverted in its antient 
courſe, and a great part of it ſunk into theſe pits and ponds, ſo 
that little or no water has come to the plaintiff's grounds, 
whereby the plaintiff is damaged. 


[ — 4 The defendant pleads that all the water ſprings in his ground, 
diu which and that the two 5 have been there time out of mind for the 
are reple= uſe of water for the meadows and cattle, and that at the time 
_ by - when, Cc. theſe pits were choaked up with mud, and therefore 
may cleanfe he dug two large pits, and made dams and banks, which he in- 
them, but fiſts it is lawful for him to do, and denies that any other water 


— has been obſtructed. 


change or ; 
enlarge | 
them. The plaintiff replies, proteſting that the plea amounts to the 


general iſſue, and ſays that the defendant did this of his own 
wrong, and concludes with an averment; the defendant demurs, 
and plaintiff joins in demurrer. This caſe was argued in Trin. 
term 19 & 20 Geo. 2. by Mr. Cox for the defendant, and Mr. 
Poole for the plaintiff. And in this term the court gave judg- 
ment, 


p 


—_— ans OK... pH as 


Lee C. J.—I am of opinion that the declaration is very good, 
and that in the caſe of a watercourſe which is jure nature, this 
is the beſt way of declaring, for the plaintiff being poſſeſſed of 
the place, declares that the water currere ſolebat through that 
place time out of mind, and that the defendant has obſtructed 
it; and I think the.defendant by his plea has not at all 2 


MicnakLMAS TERM, 21 Ces. II. 1747. 


the plaintiff's having ſuch a watercourſe, but ſays that it took 
its rife in his the defendant's ground, that the water runs through 
part of his ground, that there were two pits immemorially, and 
acknowledges he has —_—_— the pits and made the obſtruction 
laid in the declaration; this really amounts to a confeſſion of 
the plaintiff's action; for although there has been pits in the 
deſendant's ground time out of mind, yet he cannot enlarge them, 
but they muſt remain as they always have been, and ſo is the 
rule both in the common and civil law. Hetleyy 34. Duncomb 
v. Sir Ed. Randall. Dig. lib. 3. ſec. 15. The 2. indeed 
might have cleanſed the pits, keeping them as they were before, 
but cannot enlarge them; if I have a right from uſage as currere 
ſelebat, T have the right in ſuch a manner as the gage has been; 
as to inconvenience to defendant it is nothing, and might be 
alledged in every ſuch caſe as this; and the maxim in Hetley 34. 
is exactly applicable to the preſent caſe, Sic utere tuo ut ne ledas 
aliens. . 


Denniſon J. Whatever the precedents may be in regard to 
waterccurſes to mills, yet as to natural watercourſes this is the moſt 
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Carth. 116. 
Pophe 166. 


proper way of declaring ; as to the plea, it ſeems to be calcu- _ 


lated not to come to the merits, for I cannot ſee it was poſlible 
for the plaintiff to take any iſſue upon this plea, though I cannot 
progeny call it a preſcription, yet it has the ſame effeR, for 
theſe pits, &c. are ſaid to have been time out of mind. Des 
fendant ſays, that although there was a watercourſe through 
your land, yet in my land there have been two large pits for 
watering cattle, Oc. and for other purpoſes for the occupation of 
my land; the defendant ought to have ſaid for what purpoſes ; 
there is a direct allegation that theſe pits have been time out of 
mind, and that all the water except what was ſtopped for his 
| Purpoſes, was not hindered, ſo that really he has in effect alledged 

a right to keep all the water if he pleaſes; and this plea can only 
amount to the general iſſue, for if it had appeared upon the 
general iſſue that the defendant had a right to keep all the water, 
the plaintiff muſt have been nonſuited; beſides, the defendant 
admits he has enlarged theſe pits, which is certainly contrary to 
law, and if the defendant has any preſcription, he ought to have 
traverſed the plaintiff's preſcription, according to the caſe of Mur- 
gatroyd v. Lato, Carth. 116. And a watercourſe is a quite diſ- 
finCt thing from the land. Poph. 166. Wright and Faſter Juſ- 
tices of the ſame opinion. Judgment for the plaintiff. 
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Micnazrnas TzxM, 21 Geo, IL 1747. 


Denn of the Demiſe of Warren ver/us Fearnſide. 
B. R. 


[JECT MENT. Special verdict finds that Dorothy Talbot be- 

ing ſeiſed of the lands in queſtion in fee, by leaſe and releaſe 
in 1678, in conſideration of a marriage to be had between her 
and Edward Warren, conveyed the ſame to truſtees to the uſe 
of herſelf for life, then to Edward Warren for life, remainder to 
the heirs of her body begotten by Edward Warren, remainder 
to Edward Warren in fee, with power to Edward, if he ſur- 
vived his intended wife, to make leaſes for 21 years, or for three 
lives in poſſeſſion, and not in reverſion ; the marriage took effect, 
and they had iſſue three ſons, John, Edward, and Talbot; Eqd- 
ward the father ſurvived his wife, and in 1704 demiſed the pre- 
miſes in queſtion to John Pleſſington for three lives, habendum 
from the day of the date thereof, at the uſual rent of 17 s. 2 d. 
which /eaſe was executed in the preſence of two witneſſes, ac- 
cording tothe power, by virtue whereof Ple/ſington entered and 
was ſeiſed, and continued ſo to be ſeiſed thereof, and paid rent 
in the year 1715 till he was attainted of treaſon, having been in 
the rebellion, and that he was a papiſt at the time of the demiſe 
and at the time of his attainder; that Plefington was indicted 
and outlawed for high treaſon in 1716, and was thereupon at- 
tainted; that Edward Warren the father died in 1718; that John 
Warren his eldeſt ſon died in 1729 without iſſue z that Edward 
IWarren the ſecond ſon died in 1737, and left iſſue George War- 
ren, the leſſor of the plaintiff, who is the heir at law in tail; 


that no claim was made of the premiſes by any of the family of 


Z. Warren before the commiſſioners of forfeited eſtates, by the 
at. 1 Geo. 1. c. 50. under which the defendant claims; and 


whether upon the whole matter, &'*, 


This ſpecial verdict was argued by Mr. Sarkey for the plaintiff, 
and Mr. Ford for the defendant, in Michaelmas term, 18 Geo. 2. 


and ſeveral other times by other learned counſel at the bar; and 


now the court gave judgment for the leſſor of the plaintiff, 


And 1}, It was reſolved by the whole court, that the demiſe 
to Pl-ſington being habendum from the day of the date, was of a 
freehold to commence in futuro, and therefore void. 2dly, That 
Pleſſington entering and enjoying the premiſes under this void 
leaſe was not a di//eiſor, but a mere tenant at will for it is found 
he paid rent. 3d, That a fenant at will has no eſtate that he 
can forfeit to the crown, for he has nothing at his own diſpoſal, 
and the act of treaſon determined his tenancy at will. 4thly, 
That the /ea/e to Pleſington was alſo void for another reaſon, 
(was held by all except Juſtice Fofer,) viz. becauſe he _ 
| Pap! . 


Micnattmas Term, 21 Geo. II. 1747. 
papiſt. 57hly, It was reſolved that the poſſeſſion of P/;/ſington 


* 


(the leaſe being void) was the poſſeſſion of Warren; ſo that as 


the eſtate was never out of the poſſeſſion of the family of Ed- 
ward Warren, there was no occaſion to make any claim before 


the commiſſioners under the fat. 1 Geo. 1. c. 50. 


Fofter J. diſſented as to the leaſe being void, the leſſee being 
a papiſt; he ſaid the words void, &c. in the corporation act, 
are conſidered only as voidable; ſo in the caſe of a purchaſe by 
a villain, he may take for the benefit of his lord ; and he thought 
that a papiſt might take for the benefit of the crown in caſe he 
ſhould commit treaſon ; but as to all the other points he agreed 
with the reſt of the court, and that judgment ſhould be for the 


plaintiff, . 


Law qui tam, &c. ver/us Worrall. B. R. 


JNFORMATION on the fat. 8 Geo. 1. for killing game; the 

defendant pleaded a conviction before a juſtice of peace for 
the ſame fact, and the defendant had judgment for want of a re- 
plication, and obtained a fide-bar rule for coſts, which Mr. Evans 
now moved to ſet aſide, alledging that the fatute did not give the 
defendant coſts, and that the fat. 18 E/iz. does not extend to 


Cofts for the 
defendant, 
for want of a 
replication, 
on an in- 
formation 
for killing 
game. 


the ſubſequent ſtatutes. But per cur.— The words of the fat. - 


18 Eliz. c. 5. are as general as any /atute relating to colts, and 
ſeem to extend to every informer upon any penal fatute who ſhall 
delay his ſuit, diſcontinue, be nonſujt, or ſhall have the matter 
paſs againſt him by verdict or judgment, ſuch informer ſhall. pay 
coſts; and there have been a great number of caſes like zhis 
where coſts have been given; and cited Carter qui tam v. Toot- 


ing, Mich. 12 Ges. 1. 


Jeffereys ver/us Walter, B. R. 


RU for the plaintiff to ſhew cauſe why the defendant ſhould 
not have leave to withdraw his plea of non eff factum to a 
bond, and to plead the ſtatute of gaming, upon payment of colts, 
taking ſhort notice of trial, and giving judgment of this term in 
caſe there be a yerdict for the plaintiff, grounded upon an affi- 
davit that inſtructions had been given by the defendant to his 
attorney to inſiſt upon the fatute of gaming ; and the attorney, 
apprehending that he could give that flatute in evidence on non 
et factum, did not plead the fatute ſpecially, It was objected 


Leave given 
to withdraw 
non eſt face 
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for the plaintiff that this had never been done, that the defendant _ 


had been guilty of an affected delay by exhibiting a bill in Chan- 
erry againſt the plaintiff for a diſcovery, relief, and an injunc- 
tion, to which he had put in his anſwer; that the defendant firſt 

Vo. I. N pleaded 
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pleaded nil debet, which he would not ſtand by, and then pleaded 


non eft fuctum, and an injunction with liberty to proceed to judg- 
ment was granted in Chancery. 


Per curiam (abſente Cap, Juſtic.)— The court will not give 
leave to withdraw the general iſſue and plead ſpecially where it 
is to the prejudice of the plaintiff, or where there has been an 
affected delay; in this caſe it appears by the anſwer in Chancery 
that the defendant has a good defence at law, and here is no 
affected delay; in the caſe of Malters and Shelmandine, Mich. 
15 Geo. 2. leave was giyen to withdraw the general iſſue Not 
guilty, and plead a juſtificatiou, upon the like terms as in the 
preſent caſe ; and they ſaid they remembered ſeveral other caſes 
where the like had been done by the court; ſo the rule was 
made abſolute, | | 


Herring ver/us Durant. B. R. 


Venue can- MR. Ford moved to change the venue from Londen into Kent, 
not be ; - In 1 . h } F 0 ö 
— upon an affidavit that the cauſe of action aroſe upon 2 

into a coun- bridge called Kingſbridge, partly in the county of Kent and partly 
> Ar — 4 in the county of the city of Canterbury, and not elſewhere : But 
bes - "ogy per curiam— We cannot change the venue into another county, 
arole. unleſs the cauſe of aCtion wholly aroſe there; and he took no- 


thing by his motion. 


Sibthorpe ver/us Moxholme. In Chancery, Nov. 10. 


PILL brought by the repreſentative of Richard Chillingworth 
to have a bond for 500 /.. delivered up to her. 


Tefatrixby The queſtion in this caſe ariſes upon the will of the plaintiff's 
— e mother, by which ſhe forgave her ſon-in-law Richard Chilling- 
lau a dobr 297th a debt due to her on bond for 500 J. and all intereſt that 
upon bond, {ſhould be due thereon at the time of her deceaſe, and defired 
en it her executrix to deliver up the ſame to be cancelled. The will 
vered up, her Was made in 17433 Richard Chillingwerth died after the making 
ſon-in-law thereof, and ſoon afterwards, in 1744, the teſtatrix died, which 
1 rs admitted by the anſwer; the queltion is, Whether the debt 
repreſ-nta- Was extinguiſhed, or this is a lapſed legacy, R, C. dying in the 
tive ſhall life-time of the tellatrix ? 
have the 
— ay Lord Chancellor—l am of opinion that the plaintiff by ſome 
| means or other vught to have the benefit of this deviſe, and the 
bond delivered up; this is the caſe of a mother making proviſion 
for ſeveral branches of her family, and if this part of her will 
cannot take effect, part of her family would be unprovided for, 
the daughter herſelf being the plaintiff in this cauſe. Although . 
; 2 * 2 
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it muſt be admitted the bond would have been aſſets in the hands 
of the executor in reſpect to creditors, yet it does not follow that 
it ſhould ſtand as to the executor, who is a volunteer. If the 
executor had brought an action at law, this court would have 
granted an injunction ; and though this wants the form of a re- 
leaſe, and cannot be pleaded as /uch at law, the will being - 
deed, yet as againſt the executor and volunteers, will be conſi- 
dered in this court to have the ſame effect; and in the laſt part 
of this deviſe there is nothing perſonal, the will only ordering 
the bond to be delivered up, not ſaying to whom ; and it differs 
from the caſe in 1 Vt. 83. and 2 Vern. 521, Decreed the 
bond to be delivered up and cancelled. 


Pinſent verſus Pinſent & al, In Chancery. 
L Chancellor This is a bill preferred by a ſon, who 


claims as remainder-man in tail againſt his father, who is 
tenant for life, without impeachment of waſte, and part of the 
relief prayed is, that the title-deeds may be brought into court 
and depoſited with the Maſter for ſafe cuſtody ; this is a pretty 
extraordinary kind of relief that is prayed z I will not ſay it may 
not be proper in ſome caſes, as where the father being tenant for 
life endeavours to better his eſtate, or to deftroy the remainders ; 
it may alſo be proper where the tenant for life was an entire 
ſtranger to the eſtate before the ſettlement thereof made, or in 
the caſe of a jointreſs ; but I believe in thoſe caſes the Maſters 
will agree with me, that it would be much better and ſafer if a 
third hand, who is a friend to the parties, could be found to 
depoſit the deeds in; becauſe when a Maſter dies and another 
perſon comes in his place, deeds have been frequently loft; and 
this is the reaſon why I have always been cautious how I have 
decreed writings to be — into court to be depoſited for ſafe 
cuſtody. 


This bill is alſo againſt truſtees to oblige them to make ſuch 
. ſettlements as is directed by the plaintiff's grandfather's will a 
and it appearing in the cauſe that the plaintiff has covenante 
with ſeveral perſons to grant them annuities out of ſuch lands 
as ſhall deſcend or come to him in cafe he ſhall ſurvive his father, 
it was objected by the defendant's counſel that theſe annuitants 
ought to be before the court; and I think this is a material ob- 
jection, for theſe covenants to grant annuities are equitable _ 
upon the lands, whereof the truſtees now have notice; and i 
ſhould order the deeds to be brought into court, the ſame might 
afterwards, upon the motion of the father and ſon (when -y 
may be better friends) be delivered to them out of _ an 
then they might join in ſelling the eſtate to a purchaſer for g 
valuable conſideration without notice of theſe annuitants, pr 
the annuitants could have no remedy but by bringing a bil 
N 2 againſt 
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againſt the truſtees and the ſon; ſo that by making ſuch order 


or decree as is prayed, without heating the annuitants, might 
poſſibly be doing them injuſtice, and thereſore the cauſe muſt 
ſtand over, with leave to amend by adding all proper parties, 
and the defendants muſt be paid the coſts of the day. 


HILARY TERM, 
21 Geo, II. 1747. 


Feathers verſus Bryan, In Error, B. R. 


Plaint levied HIS was an action upon the caſe upon a quantum merut 
27 ng # i in the Palace court, wherein the plaintiff below declares, 
the cauſe ot that in conſideration he had permitted the defendant to enjoy 
aQtion ac- ſuch a meſſuage, being within the juriſdiction of the court for 
— aner à long ſpace of time, to wit, for the ſpace of three quarters of 
| a verdict, A year, ending the 25th day of March laſt, he the defendant, 
upon the 2oth day of the ſame month of March, at Southawark, 
within the juriſdiction of the ſaid court, promiſcd to the plaintiff 
to pay him ſo much money as he reaſonably deſerved to have for 
the ſame, &c. There was a verdict for Bryan the plaintiff be- 
low, and a writ of error being brought, it appears upon the 
tranſcript of the record that the plaint was levied at a court held 
upon the 10% of March laſt, which is before the three quarters 


of a year ended, for which time of enjoyment of the houſe th 
action is brought, and this is aſſigned for error. | 


Mr. Ford for the plaintiff in error—To ſhew that this was 
error cited 1 Rel. Abr. 792. pl. 12. Cre. Fac. 69, 70. Yelv. 70. 
And ſaid, this is not like the caſe where the day in the declaration 
appears to be before the cauſe of action, for though the day of 
the promiſe be laid to be made before the cauſe of action aroſe, 


OY . 


yet it is not traverſable. ö 


Mr. Benn for the defendant in error—This is aſter a verdict, 
and helped by the fat. 18 Fliz. c. 14. L 1. which has been de- 
| 6 termined 
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termined to extend to inferior courts, Salk. 266. and in the caſe 
of Thayer or Sayer & Ux. v. Curtis, Hil. 10 Geo. 2. rotulo 

argued Paſch. 10 Geo. 2, being an action of aſſuult and bat- 
tery in the Palace court ; and upon error brought it appeared that 
the plaint was levied fix or ſeven days before the day of the aſſault 
laid in the declaration; and per totam curiam— This being after 
a verdict is aided by the fat. 18 Elia. and the court intended 
there was no plaint at all; and in Paſch. 9 Geo. 1. C. B. 
rotulo 7. Waterton v. Plaxton, which was an action of afſhu't 
and battery, and upon error brought it appeared that the day in 
the declaration was after the e of the original writ; this caſe 
was argued by Mr. Fazakerley and Mr. Reeve, and being after a 
verdict per curiam, was helped by the fat. 18 Eliz. 


Mr. Ford in reply —The fat. 18 Eliz. only helps an original 
which is bad for want of form, and the total want of an original, 
but does not help a bad original in ſubſlance, as this is. 


Per curiam—There is no difference between this caſe and Hat 
of Sayer and Curtis, which we well remember; and the caſe in 
Yelv. is not like this, for this is a quantum meruit, that the plain- 
tiff having permitted the defendant below to enjoy the meſſuage 
for a long time, viz. for the ſpace of three quarters of a year, 
ended the 25th of March, &c. The plaintiff below was not 
obliged to prove the whole three quarters of a year's rent due, 
and for aught appears to us the jury may have found leſs; but 
if they have not, this is helped aſter a verdict. Judgment affirmed 
fer totam curiam. 


Dyke verſus Sweeting. In Error. B. R. 


HIS is an action of covenant in C. B., in which there is a 
plea, replication, demurrer, and joinder in demurrer ; and the 
whole proceeding is entered upon record of Trinity term, in the 
18th and 19th years of his preſent Majefly, with a continuance by 
cur. adviſare unit until Michaelmas term following, when an inter- 
locutory judgment is given for the plaintiff below and a writ of 
inquiry of damages awarded, returnable in Hilary term follow- 
ing, and thereupon final judgment is entered of the ſume Hilary 
term ; and upon error brought, the want of an original is aſhgned 
for error. A certiorari is awarded to certify whether there be 
any original writ of the ſame term with the placita, viz. of 
Trinity term, 18 & 19 Ges. 2. and returned that there is no ori- 
ginal writ in this cauſe. Upon dimiuntion alledged, a ſecond 
certiorari is awarded to ſearch the records of Hilary term, 
19 Geo. 2., wherein final judgment is given, and an original writ 


13 thereupon returned b-tween the parties, refled the 23d ay of 


January, returnable on the clave of the Purification of the Bleſſed 
Mary in that tern, 
N 3 Serjeant 
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Serjeant Poole for the plaintiff in error — There is no orig 
writ in this cauſe to warrant the proceedings of the court in the 
term whereof they appear to be recorded, and therefore this 
judgment is erroneous; and I rely upon 1 Lev. 69. Anonym. 
which is exactly like the preſent caſe. | 


Mr. Ford for the defendant in error—Although the final 
judgment and original writ be both of the ſame term, yet the 
court will infer that the original was prior: and in the caſe of a 
warrant of attorney filed of a ſubſequent term to the placita, the 
judgment is good though the placita be prior to the filing the 
warrant of attorney, as was held inter Manning and Rook, Hil. 
4 Geo. 2. So alſo inter Huſt and Mingay. And in Trin. 11 & 
12 Geo: 2. inter Phillips and Phillips, the final judgment and ori- 
ginal writ were both of the ſame term, and the judgment was 
ſigned before the original was returnable, and held to be good, 
although in ſtrictneſs of law the court of Common Pleas is not 
poſſeſſed of the cauſe before the original writ be returnable z and 
if it be the ground and foundation of the action, it ought to be 
filed before any ſtep or proceſs at all can be made; yer it is 2well 
known this is but matter of form, and if an original writ be taken 
out at any time pending the ſuit it is ſufficient, ſo that the king 
be paid his fine for it. 


Le C. J.— The queſtion is, Whether this original writ 
which appears to be returnable in Hilary term warrants the final 
judgment of the ſame Hilary term, when at the ſame time it ap- 
pears to the court there were proceedings in the ſame cauſe in 
Trinity and Michaelmas terms before ? 


Now it is certain that where the want of an original writ is 
aſſigned for error, and it appears that all the proceedings are of 
the ſame term wherein the original is returnable, ſuch an original 
warrants thoſe proceedings, let it be of any return in the ſame 
term; but an original of the term wherein final judgment is given 
will not warrant it, if by the record it appears that there have 
been proceedings in the cauſe in the term or terms before, accord- 
ing to 1 Lev. 69. And the caſe of Diſmo and Shirley, Yelv. 108. 
goes upon the ſame diſtinction, that when all the proceedings 
are in one and the ſame term, an original of that term will warrant 
the ſame, but not otherwiſe; and 1 Keb. 327. Booth againſt 
Beard is directly in point: to be ſure the origina/ writ is the very 
foundation of the ſuit in the Common Pleas in ſtrictneſs of law, 
though the practice has gone ſo far as to allow an original to be 
good of the ſame term with the final judgment, if all the proceed- 
ings be of that term. | 


The 
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The caſe of original ꝛrits differs from warrants of attorney, for 
it is ſuſſicient if a warrant of attorney be filed at any time pending 
the ſuit, let it be in which term it will. The fat. Hen. 8. only 
requires a warrant of attorney to be filed in the cauſe ; and the 
fat. 4 Anne requires it to be filed according to the courſe of the 
court, and that is to have it filed at any time pending the cauſe, 
and it is no matter vhen, ſo that it be in the ſame ſuit ; but as 
to an original writ it is otherwiſe, for if there be proceedings in 
the action in a term preceding the return thereof, the original will 
not ſupport them. Wright J. of ſame opinion. 


Denniſon Juſtice—The fat. 4 & 5 Anne extends to judgments 
by default, provided there be warrants of attorney and an original 
writ, according to the rules of law. In the Commen Pleas for- 
merly when the proceedings were of two terms they uſed two 
rolls, which they called the impar/ance rell and the plea roll ; but 
of later times they generally make up the whole record of tha 
term wherein Yue is joined, or interlocutory judgment is ſigned, 
without any alias prout patet, ſo that now there is ſeldom any im- 
parlance roll. I am of the ſame opinion, that there muſt be an 
original of the ſame term with the placita. The court were going 
to reverſe the judgment; but upon the prayer of Mr. Ford for 
the defendant in error, the court gave him time to apply to get 
an original writ of Trinicy term in which the placita was. 


Rex verſus Pariſh of Bugden. B. R. 


OHN Green and his wife came with a certificate from the 
pariſh of Roy ſſon to the pariſh of Ampthill, where they had a 

ſon Thomas born, who continued to live with his father till he 
was 21 years old, and then married Mary his wife at Ampthill, 
and became head of his own family, and lived ſeparate from his 
father. John Green the father went from Ampthill to live in the 
pariſh of Bugden, where he hired a houſe at 10%. per ann. and 
thereby gained a ſettlement at Bugden. Thomas Green the ſon, 
bis wife and children, becoming chargeable at Ampthill, were, by 
order of two juſtices, which was confirmed by the ſeſſions, re- 
moved to Bugden as the laſt place of the old man's legal ſettle- 
ment, he not having by any act of his own gained any ſettle- 
ment: but by the vbbele court both orders were quaſhed ; for 
where the yen becomes independent of his father, as in this caſe, 
he ſhall not follow the father's laſt place of ſettlement, but ſhall 
be ſent to Royſlon, where his father's ſettlement was at the time 
he ſeparated from his father's houſe, and the ſon was never at 
Bug den with his father. The caſe of St. MichaePs Norwich and 
St. Nicholas Iaſeuich, about twenty years ago, is the very ſame 
with this caſe, where there was the ſame determination; and 
N 4 when 


183 


Warrants of 
attorney may 
be filed at 
any time 
peneing the 
ſuit, and well 
enough. 


When the, 
ſon of a cer- 
ti ic ate - man 
becomes in- 
dependent gf 
his father, 
he ſhall nx 
follow his 
father's laſt 
ſettlement 
that he gaig- 
ed by pury 
chaſe, but 
ſhali b: ſent 
to the place 
from whence 
he came 
wi-h his f2- 
ther by ce: + 
tificat 


184 HILARWY TERM, 21 Geo, II. 1747. 


when the father gained a ſettlement at Bugden, he gained it tor 
himſelf and family; but Thomas the ſon was then no part of his 
family, ſo could have no ſettlement at Bugden. 


Rex verſus Inhabitants of Silton. B. R. 


A fon of a GEES Milburn and Priſcilla his wvife were certificated by the 
certificate- % . 
dd pariſh of Si/ton to Wincanton, and there they had a ſon born 
out an ap- John, whom the pariſh of S:/zon bound out apprentice to a taylor 
— be in the pariſh of Horſington for eight years, which he ſerved, and 
gains 7... afterwards married and went to live at Wincanton, where he and 
Uement. his family became chargeable, and by an order of two juſtices 
confirmed by the ſeſſions was removed to Siltan, the place of his 
father's certificate, the ſeſſions being of opinion that he had not 
gained a fettlement at Horſington, becauſe the ſtatute ſays a certi- 
ficate perſon can only gain a ſettlement by purchaſe or ſerving an 
annual office: but the court quaſhed both the orders, becauſe 
when the pariſh of Si/ton had bound the ſon apprentice in Hor- 
ington they had provided for him, and his ſervice gained him a 
ſettlement there, and he was no longer any part of his father's 
family after he was bound, and Horſington was the laſt place of 
his legal ſettlement, and Vincanton ſhould have ſent him zhither. 


The Maſter, Fellows, and Scholars of Suſſex and 
Sidney College ver/us Davenport. B. R. 


Bond to EBT upon a bond to Doctor Craven, (the Maſter,) Fellows, 
Doctor Cra- D and Scholars, ec. ſolvendum to the Mafeer, Fellows, and 


ven, Maſter, 


Fellows, &c. Scholars : defendant craves oyer of the bond, and pleads that be- 
of Suſſex and fore the filing of the bill Doctor Craven died. The plaintiff de- 
Sidney Col. 6 . 

lege, folven- - NUTS, and defendant joins in demurrer. | 


dum to the | 

wr * Serjeant Poole—The plea is bad, becauſe this is a bond to the 

taken in College in their corporate capacity, and a corporation never dies. 

their cor · 

1 Mr. Ford & contra —I admit the plea is bad if the bond be 

_— taken in their corporate capacity, but it is to Docter Craven, Fel- 
 tozus, and Scholars, &c.: if it had been to the Maſter, Fellows, and 


"Scholars, &c. it would have been right. 


Per curiam—There is no queſtion but the bond being to 
Dottor Craven, & c. ſolvendum to the Maſter, Fellows, and Scho- 
lars, is a bond to'them in their corporate capacity ; and the duty is 
to the A1fafter, Fellows, and Scholars. Judgment for the plaintiff. 
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Simmonds ver/us Parminter and Barrow, Hil, 
17 Geo. II. Rot. 921. B. R. 


TA is an action upon the caſe upon ſeveral promiſes made 
by the defendants jointly, who have pleaded ſeveral pleas z 
and upon this record two iſſues are joined; one upon a demurrer 
in law, the other upon nul tiel record: the demurrer has been ar- 
gued, and judgment thereupon is entered for the plaintiff; alſo 
a writ of inquiry of damages has been executed, entire damages 
given for the plaintiff upon all the counts generally, but nothing 
appears to be done upon the iſſue of uu tiel record. 


Sir Thomas Bootle. for the defendants in arreſt of judgment — 
This declaration contains ſeveral counts; and general damages 
being aſſeſſed upon the whole declaration, if any one count 
therein be bad, the judgment muſt be arreſted. My objeCtion is 
to the ſixth count, which is laid in this manner, viz. That the 
plaintiff on the 28th of June 1739, at ſuch a place, according to 
the cuſtom and uſage of merchants, made his certain bill of ex- 
change in writing, and directed it to the defendants, then at Bil 
baa in Spain, and thereby requeſted them at w/ance to pay that his 
firſt bill of exchange in Spain to the order of John Evangeliſt 
Cleere and company, 4000 dollars in gold or filver, as to the ex- 
change known to them that day value in account with the ſaid 
gentlemen, as by advice, which bill the defendants accepted 
according to the uſage and cuſtom of merchants; and the plain- 
tiff in fact ſaith, that the v/ance between London and Madrid time 
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not pay to the ſaid John Evangelift Cleere and company, or order, 
the contents of the ſaid bill, but refuſed to pay the ſame, where- 
upon afterwards, upon the 21/ of September 1739, the ſaid Jahn 
 Evangelift Clieere (having made no order concerning the payment 
thereof) proteſted the ſaid bill at Madrid, according to the cuſtom 
and uſage of merchants upon ſuch non-payment; by reaſon 
whereof the plaintiff, according to the uſage and cuſtom of mer- 
chants, became liable to pay to the ſaid h Evangelit. Cleere 
the contents of the bill, together with the intereſt, exchange and 
re-exchange, and damages, which ſhould accrue from the dela 
of payment thereof; and being ſo liable, he the ſid plaintiff af. 
terwards, on the 1/7 of January 1739, paid to the ſaid John Evan- 
gelift Cleere the contents of the {aid bill, and alſo 36/. 15 4. for 
the intereſt, exchange and re-exchange, .coſts and damages, 
which did accrue from the delay, whereof the defendant after- 
wards, on the 15th of January * notice. By reaſon of 
the premiſes, and by force of the uſage and cuſtom of merchants, 
the defendants became liable to pay the plaintiff the contents of 
a the 
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the ſaid bill, and the ſaid ſum of 36/7. 15 ., and being ſo liable, 
promiſcd payment when requeſted, 


My objection is, that a drawee who accepts a bill of exchange, 
and afterwards refuſes to pay it to the payee, is not liable to the 
drawer, although it muſt be admitted he is liable to the drawee or 
his indorſee upon the acceptance thereof; and there is no ſuch 
cuſtom and uſage among merchants as is ſet out in this count; 
or if there be any ſuch cuſtom, it is unreaſonable and void ; but 
if there be any ſuch cuſtom, it lies upon the plaintiff to ſhew it, 
for I cannot find any ſuch in any book that I have read; and if 
ever there was ſuch a cuſtom, it muſt have been taken notice of 
by ſome mercantile author or other: and I never knew an ac- 
tion by the drawer againſt the drawee of a bill, unleſs it came 
back to. him again by being indorſed to him. See Bac. Abr. 614. 


Actions upon bills of exchange are grounded upon the cuſtom 


of merchants, for debt will not lie for the drawee againſt the ac- 


ceptor of a bill, becauſe it depends upon a particular cuſtom, and 
is not founded in contract. Hard. 485, Neither will an indebi- 
tatus aſſumpfit lie thereupon, 1 Mod. 285, 286. Salk. 125. S. P. 


Serjeant Poole of the ſame ſide for the defendant—1. There is 
no ſuch cuſtom ; if there is, they mult ſhew it out of ſome book 
of authority, or the court will not intend there is any ſuch. Be- 
fore the flatute of 2, Ann. for making notes of hand negotiable 
like bills of exchange, an action was brought upon a note in- 
dorſed; and in the declaration it was laid, that the defendant, 
according to the cuſtom of merchants, was liable; and in arreſt 
of judgment it was moved that there was no ſuch cuſtom ; and 
if ſo, there was no conſideration for the promiſe. Holt C. J. 
held the declaration ill, and ſaid the court could not intend any 
ſuch cuſtom. And in the preſent caſe the demurrer does not 
confeſs any ſuch cuſtom as is laid, for there is no ſpecial cuſtom 
ſet forth, 


2. The cuſtom contended for would be unreaſonable if there 
was any ſuch, and therefore void; for, from the very nature of 
the tranſaction the drawer is the debtor, and by his draught ac- 
knowledges ſo much money is owing by him to the payee, and 
the defendants, the drazwees, only come in, in aid of him; and 
it may be compared to this caſe, viz. A. owes B. 20/.; B. re- 
quires it of A., who tells him, if you will go to C. he will under- 
take to pay it for me: B. goes to C. accordingly, who under- 
takes to pay it in two months: at the end of that time B. de- 
mands it of C. according to C.'s promiſe, when C. tells him that 
A. is now able to pay him, and ſo he goes to A., who pays him 
his own debt. Is there any reaſon in the world that J. ſhall 

come 
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come upon C. to be repaid the 200. which was originally A. “s 
own debt due from him to B., and C. was only to come in in 
aid of A.? There is no difference between this and the caſe at 
bar; and if the drawee accepts a bill and pays it, it is prima 
facie evidence of a debt due to him from the drawer. Vide Lu- 


cas's Rep. in Lord Macclesfield"s Time. 
Stracey, recorder of London, of the ſame fide with the defend- 


ant—lIt is not ſct forth in the declaration how much 4000 dellars 
amount to in Engliſh money. There is another objection, and 
that is, that it appears upon this record that there is an iſe of 
nul tiel record joined, and nothing further has been done upon that 
iſſue, but only judgment has been given upon the 1/ue joined upon 
the demurrer, and therefore there is a diſcontinuance, which is not 


aided by the fat. 4 & 5 Anne, 2 Ld Raym. 1482. 


Another objection there is, which has not yet been mentioned, 
and that is, that the bill of exchange is made payable to the order 
of John Evangeliſt Cleere, and it appears by the declaration that he 
never made any order upon the ſaid bill, ſo there was no reaſon 
for proteſting it. 


Mr. Banks for the plaintiff—A bill returned proteſted for non- 
payment being once ſatisfied by the drawer to the deliverer, the 
drawer is diſcharged, and fo is the acceptor as to him to whom 
the monies were paid; but the acceptor by virtue of his accept- 
ance makes himſelf debtor, according to the cuſtom of merchants, 
- the drawer. Molloy de Jure Maritimo, lib. 2. ſec. 35. fo. 306. 
edit. 6. 


Serjeant Draper for the plaintiff—When a merchant draws a 
bill, he thereby acknowledges himſelf to be indebted to whom it 
is payable; ſo the drawee by accepting ſuch bill owns himſelf in- 
debted to the drawer. If I draw a bill upon a man payable to 
myſelf, or order, and he accepts it, he thereby acknowledgetl. 
that he owes me ſo much money as the bill is for. Sa/k. 130. 
And ſo was the caſe of Rawlinſon v. Stone lately. 1 Ld. Ray. 88. 


This is a contract between the drawer and acceptor, the mean- 
ing whereof is this, © I deſire you to pay ſo much money to my 
order, and that ſhall be your diſcharge ;” which, by under- 
writing the bill the drazvee agrees to, and the money muſt be firſt 
demanded of the acceptor before the drawer be liable to the payee. 
1 Salk. 127. 131. Ihe acceptor is liable to whatever indorſee the 
bill comes, 1 Lutw. 885. Death v. Serwonters. If the drawee re- 
fuſes to accept a bill, it is nudum pactum between him and the 
drawer; but if he does accept it, it becomes a debt ex gi con- 
tractu. The acceptance of a bill of exchange is a ry, and if a 

mait 


; 
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man accepts a truſt, he is bound to perform, 1 Salk. 26. Copgs 
v. Bernard. Ft vide Juſlin. Int. lib. 3. tit. De obligationibus que 
quaſh ex contractu naſcuntur, & tit. De geſtu negotiorum. Ibid. 


Mr. Norton for the plaintif—After ſeveral arguments and 
judgment upon the demurrer, the defendant is too late, and can- 
not now move in arreſt of judgment. How v. Godfrey, Mich. 
4 Geo. 2. There was a demurrer to a declaration, and judgment 
for the plaintiff, and it was ruled the defendant could not move 
in arreſt of judgment. The caſe in Ld. Raym. does not warrant 
the objection that here is a diſcontinuance, but if there is, it is 
aided by the /at. H. 8. and 4 & 5 Anne. It is objected, that 


the declaration does not ſet forth how much 4000 dellars amount 


2 Stra 1152. 


to in Engliſh money: in anſwer to this the jury have aſcertained 
the value by finding the damages in Eugliſb money. 


The principal matter in this caſe, and upon which the whole 
muſt turn, is, whether here is not a good confederation for the 
promiſe laid in this count; and I agree, if there is not, the plain- 
tiff cannot have judgment. It is certain the defendant has ac- 
cepted the bill, and as certain that he has not paid it, whereby, 
and by the cuſtom, Cc. the plaintiff has been obliged to pay the 
bill with intereſt, exchange, and charges of proteſting, The de- 
fendant has not proteſted the bill as accepted by him for the ho- 
nour of the drawer, and therefore according to the uſual practice 
of merchants it muſt be intended he accepted it, becauſe he had 
eſfects of the drawer in his hands. Vide Molloy 299. the nature 
of an acceptance for the honour of the drawer. 2 Keb. 695. 
Smith v. Abbott, Paſch. 14 Geo. 2. where the defendant accepted 
a bill of exchange to pay it when the goods conſigned to him 
were ſold, and held that it was a good acceptance, and bound him 
when the goods were ſold; and Lee C. J. when he gave judg- 
ment in Smith v. Abbott, cited Salk. 129. Molloy 304. And if an 
acceptor do accept a bill generally when he has no effects of the 
drawer in his hands, it is his own folly, becauſe he might have 
accepted it conditionally. 


A bill once accepted cannot be revoked by the party who ac- 
cepted it, Molloy 303. 6th edit. the reaſon is, becauſe by the ac- 
c- tance he confelles himſelf indebted to the drawer. Vide Bac. 


Ar. 612. 


It is objected that the acceptor having paid a bill, may bring an 
action againlt the drawer for ſo much money paid to his uſe. 
This may be true, if the balance of account is not on the 
draxver's fide, but the court will now intend that it was proved 
to the jury that the defendant had effects of the plaintiff in his 
hands. | | : : 

Th t 
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It is objected, that the payee never made any order upon the 
bill, which is only payable to his order; in anſwer to this, if the 
drawer has an intereſt in the acceptance, he cannot be defeated of 
it either by the acceptor or payee; and if the payee had indorſed 
it, he would have been liable to whomſoever the bill ſhould 
come. This is a judgment by default, and therefore the jury 
muſt find ſome damages, the defendant having, in effect, con- 
feſſed the action, though the merits of this count ſhould be 
againſt us; and the court in their diſcretion may award a new 
writ of inquiry, as it is only an inqueſt of office, and to inform 
the conſcience of the court, and then damages may be taken upon 
ſuch other counts in the declaration as are certainly good. 


Sir Thomas Bootle for the defendant in reply—Formerly it was 


not uſual to move in arreſt of judgment, but the way was to 
put in a plea in arreſt of judgment; but of later times, if it ap- 
pear upon the record that any count is bad, it may be taken ad- 
vantage of by motion or writ of error. When judgment paſſes 
by default, the defendant is out of court, and whoever then 
comes to move in his behalf, comes as amicus curiæ to inform 
the court of any error which may be in their judgment. My 
objection is fingly this, which has not been anſwered, that the 
law never allowed this to be a cy//om; but it is ſaid the payee 
having paid the money, raiſes a conſideration between the drawer 
and the acceptor, whereas the count is laid merely on the cufiom 
of merchants. The old way was, to ſet out the ciſlam particu- 
larly and at large, but lately it has been laid generally, becauſe 
the law takes notice of the cem of merchants as part of the 
law of the land; the tenor of the bill is to pay it to the payee, and 
not to the drawer. | 


Lee C. J.—This count is laid upon the expreſs promiſe of the 
defendant. 


 Budtle—The promiſe is not neceſſary to be laid in an action on 
a bill of exchange, becauſe the action is not founded in contra? 
but upon the ciſtom. Carth. 
premiſes and the cem the defendant became liable and pro- 
miſed. | 


Lee C. J.—The count ſays, that the defendant accepted the 
bill, and became liable by the c//cm, and being fo liable, negleed 
payment, and thereby the plaintiff was obliged to pay it, and did 
pay it; by reaſon of which premiſes and the cem the deſcendant 
became liable, and ſo promiſed to pay the plaintiff. This ſeems 
to me, as at preſent adviſed, to be a good confideraticn to raile the 


promuſe. 
Bootle 


it is laid, that by reaſon of the 
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Boorle—If this matter be taken in the manner your Lordſhip 


ſeems to ſay it muſt, it muſt be upon contract, but all actions upon 


bills are founded on cm. Indeed if the defendant had ſaid to 
the drawer, I have not money by me at preſent, do you pay it to 
the payee, and I will pay you again; this would have been an ex- 
preſs contract, and a ſtrong confederation, being at the defendant's 
requeſt ; but what I rely upon is, that the count and promiſe laid 
therein are founded upon cſſem and not contract, and there being 
no ſuch cy/fom among merchants, it is bad. 


Serjeant Poole in reply—Where there is a demurrer to a de- 
claration upon one count, and judgment is given therein, you 
cannot (I admit) in that caſe move in arreſt of judgment, becauſe 
the matter has been conſidered before; but where there is a de- 
murrer to the declaration upon ſeveral counts, if any one of the 
counts is good, the plaintiff ſhall have interlocutory judgment; 
yet nevertheleſs if upon executing a writ of inquiry he takes 
damages generally upon all the counts, and one is bad, the de- 
fendant may move in arreſt of judgment. 


The giſt of this action is the com of merchants, and there is 
nothing diſcloſed in the declaration that the acceptor requeſted the 
drawer to pay the payee, by reaſon of the premiſes, Oc. The 


word premiſes relates only to the matter of fact, and the cuſtom 


is what is relied upon in the count, What is ſaid in Me/loy 306. 
is a mere dium of the author, for there never was a caſe like 
this. 


Upon executing the writ of inquiry, the only evidence laid be- 
fore your Lordſhip was the bill and the acceptance, and that the 
plaintiff had paid the payee the money and charges; there was no 
evidence that the defendant had any effects of the plaintiff in his 
hands. 


The whole court ſeemed to be of opinion for the plaintiff; and 
after time taken to conſider, over-ruled all the exceptions taken by 
the deſendant. They ſaid, the acceptor had made himſelf liable to 
the drawer as well as to the payee, and to every indorſee to whom 
the payee ſhould transfer the bill, and that a bill payable to the or- 
der of A. is the ſame as if it were to A. or order; and as to the 
diſcontinuance, that was helped by flat. 4& 5 Ann.; and judg- 


ment was afterwards given for the plaintiff, and upon a writ of 


error was athrmed in the Houſe of Lords. 
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Pond verſus King. B. R. 


4 upon a policy of inſurance againſt the underwwriter,. - hip in- 
upon the Salamander privateer, (of which the plaintiff was a — 
part-owner,) from the Downs to any port or place where ſhe cruiſc of 
ſhould ſail, for three months, from the 21/f of December 1744: — 
the premium was four guineas per cent. per month, intereſt or no — — 
intereſt, free from average, and without benefit of ſalvage ; the vichin that 
inſurance is againſt ſuch perils as are uſually mentioned in poli- _ _—_ 
cies, but with a clauſe at the end, that in caſe the ſhip is not (eq ins 
heard of in twelve months, then the money inſured ſhall be paid pH- 
by the inſurer ; the breach aſſigned is, that this ſhip the Sala- hows, i» 
mander was taken by a French ſhip of war within the three — Englich- 
months, and was wholly loſt, whereby ſhe could not proſecute man, and is 
her voyage or cruiſe. The defendant pleaded non afſumpſit, and 70 3 1199s 
upon Dm trial at Guildhall the jury gave a ſpecial verdict; which , Ae 
firſt finds the policy in hc verba, and then that the ſhip ſet out to the in- 
upon her cruile the 21½ of December 1744, the time of making fur. 

the inſurance, and cruiſed until the time ſhe was taken; that ſhe 

was an Eugliſb privateer duly commiſſioned, the number of men 

ſhe had, and what guns ſhe had at the time of the capture, - and 

that within the three months, to wit, the 24 of February 1743, 

ſhe met a French ſhip in the Bay of Biſcay, that in an engage- 

ment with her the Salamander was taken, that 117 of her men 

were taken out of her and carried into France, and her guns 

taken out, and that the Salamander thus taken remained in the 
poſſeſſion of the enemy from 4 o'clock in the afternoon of the 

2d of February until 5 o'clock in the afternoon of the 57h of Fe- 

bruary ; that before the was carried into any port ſhe was retaken 

by an Engliſh privateer, the YVultur, captain Hunter, and by him 

kept upon the high ſeas for eight days without ſailing, and at 

the end of eight days the Vultur took a French prize, and toge- 

ther with her and the Salamander endeavoured to come into 

ſome Angliſb port, but the wind not permitting, he carried them 

into Liſbon ; that the Salamander remains there in the poſſeſſion 

of the maſter of the Yultur, for the benefit of thoſe to whom 

ſhe belongs; that the plaintiff is intereſted exceeding the ſum 

inſured ; that the ſhip was prevented from finiſhing her three 

months cruiſe by the capture, but that ſhe was a living ſhip at 

the end of three months; that Liſbon is a neutral port; that the 

maſter of the Vultur commenced a ſuit in the court of Admiralty 

at Gibraltar againſt the Salamander, and ſentence there was given 

the 29th of April 1745, and a decree was made that ſhe ſhould 

be reſtored to the owners on payment of one third part for „al- 

vage, which ſentence ſtill remains unreverſed, and the verdict 
concludes in the uſual form. This ſpecial verdiQ was twice 


argued 


| 
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argued at the bar by Mr. Er/tine and Mr. Hume Campbell for the 
plaintiff, and Mr. Comyns and Mr. Henlry for the defendant, and 
after time taken to conlider, the judgment of the whole court 
was delivered by | 


Lord Chief, Juſtice Lee—The queſtion in this cafe is, Whether 
the capture of this ſhip, which was never carried infra prefidia 
hy/lis before ſhe was retaken, and upon the matter as found by 
the verdict, ſhall be conſidered as a tot 4%, fo as to entitle the 
inſured to recover the whole ſum infured. And although by the 
civil law perhaps it may not be adjudged a fetal 4%, yet the rules 
of that law are not to govern us, but we muſt give our judgment 
according to the common law of England, and upon this agreement 
between the parties, whofe intention appears, and mult guide 
us. By the civil lau there muſt be a total l;/5 to entitle the afſured 
to recover, but the policy in this caſe extends to captures or other 
accidents, The caſe of Depiba and Ludlow, Trin. 5 Ges. 1. C. B. 
before Lord King, is almoſt a caſe in point, and in that caſe he 
ſaid he was bound to determine according to the common law and 
the meaning of the parties. The meaning of the parties here is 


plain; the inſured paid his premium in conſideration of the in- 


ſurers undertaking that the Salamander ſhould cruiſe ſafely during 
three months; the jury has found ſhe has been diſabled from 
proſecuting her cruiſe for the three months: We are all of 
opinion for the plaintiff upon the breach aſſigned, and that hi- 
is not an average /ofs, but a total lofs to the inſurer; and the 
opinion in Depiba and Ludlow, Comyns 360. warrants us in 
ſaying this; the inſurance is to be underſtood for the voyage for 
three months, and in common ſenſe it cannot be otherwiſe ; ſo 
whenever the voyage is broken or interrupted it is at an end. 
Safety during the three months is what is meant, but it appears the 
ſhip was taken and detained within that time, and that = plain- 
tiff was hindered in his cruiſe; and zhis, by our law, is a total 
bofs to the plaintiff. I have avoided ſaying any thing whether 
this was a prize or not, as being never carried infra prefidia hoſtis, 
becauſe we are all of opinion this is a total loſs. Judgment for 
the plaintiff. | 
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Lampley & al. and Thomas & al. B. R. 


Pleas at Weſtminſter before the King himſelf, of the term of Saint 
Michael, in the ſixteenth year of the reign of King George the 
Second of Great Britain, c. Koll. 


Glamorganſhire. BE it remembered, that on Saturday next, after Breve do- 
three weeks from the day of Saint Michael — 

in this ſame term, before our ſovereign lord the king at Te- Wallis. 
miuſler, come Lewis Lampley and Mary Thomas by Andrew Smith 

their attorney, and bring in the court of our ſaid lord the king, 

now here, their certain bill againſt Miiliam Thomas (and others), 

being in cuſtody of the marſhal of the Marſbalſea of our ſovereign 

lord the king, before the king himſelf, of a-plea of treſpaſs ; 

and there are pledges of the proſecution, to wit, John Doe aud s ( 
Richard Roe, which ſaid bill follows in theſe words, (to wit) 1 
Glamor arfbire, to wit, Lewis Lampley and Mary Thomas com- | 
plain of illiam T homas (and others), being in the cuſtody of the vx 
marſhal of the Marſbal/ea, before the king himſelf, of a plea of 
treſpaſs, for that the ſaid V. T. (and others) on the 22d day 4 
October, in the year of our Lord 1742, with force and arms to 
and carried away the cattle, to wit, two oxen, three cows, and 
one calf, of the faid L. L. and A. T. of the price of thirty pounds, 
and then found at Reynoldſon in the county aforeſaid, and con- 
verted and diſpoſed thereof to their own uſe, and ſeiſed, took, 
and carried away the goods and chattels, to wit, 20 cart loads 
of wheat in the ſtraw, 40 cart loads of barley in the ſtraw, 
50 cart loads of oats in the ſtraw, and 400 bundles or truſſes of 
reed of the ſaid L. L. and M. Z. to the value of forty pounds, 
then and there found, and converted and diſpoſed: thereof to 
their own uſe, and then and there did other wrongs to the ſaid 
L. L. and M. T. againſt the peace of our lord the now king, and 
to the damage of the ſaid L. L. and M. T. of 50 l. and therefore 
they bring their ſuit, Oc. 


””_ o-- ww — — 
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And the ſaid . T. (and others), in their proper perſons, Plea to the 
come and defend the force and injury, and fay that the faid — 
. . 1 0 306 
county of Glamorgan is one of the twelve counties within the Bench in 
principality or dominion of Hales, within which county there wales. 
are and time out of mind have been juſtices, and that all and 
ſingular pleas and aCtions, as well real as perſonal, ariſing within 
the ſame county are, and at the time of exhibiting the ſaid bill 
of the ſaid L. J. and M. T. were, and for time immemorial 
have been, and of right ought to be pleaded and pleadable within 
the ſaid county of Glamargan before the juſtices there for the 
time being, and not here in the court of our faid lord the king, 
before the king himſelf, and that they the ſaid V. T. (and 
Vo. ' # O : others), 
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others), at the time of exhibiting the ſaid bill of the ſaid L. I. 
and M. T. and before were, and from thenceſorth hitherto have 
been reſident and commorant in the ſame county, that is to ſay, 
at Reyneldſon aforeſaid, in the ſaid county; and this they are 
ready to verify, as the court here, c.; wherefore ſince the cauſe 
of action aforeſaid aroſe in the ſaid county of Glamorgan within 
the principality or dominion of Wales, the aforeſaid V. T. (and 
others) pray judgment if the court of our lord the king here will 
or ought to have farther conu/ance of the plea aforeſaid. 


And the ſaid L. L. and M. T. ſay, that notwithſtanding any 
thing above pleaded by the ſaid . T. (and others) the court here 
ought to have further conuſance of the plea aforeſaid, becauſe 
they ſay that the ſaid plea, -and the matter therein contained, 
are not ſufficient in law to ouſt the court here from having or 
taking further conuſance of the aforeſaid plea, and that the ſaid 
L. L. and M. T. have no occaſion, nor are they bound by the 
law of the realm to anſwer the ſaid plea in manner and-form as 
the ſame is above pleaded; and this they are ready to verify; 
wherefore they pray judgment, and that this court will have and 
take further conuſance of the ſaid plea, and that the ſaid V. T. 
(: * others) may anſwer over to the bill of the ſaid L. L. and 

7. 


And the ſaid V. T. (and others) ſay that the ſaid plea, and 


the matter therein contained, are ſufficient in law to ouſt this 


court here from having or taking further conuſance of the afore- 


ſaid plea, which ſaid plea, and the matter therein contained, 
they are ready to verify and prove, as to the court here ſhall 


ſeem meet: and becauſe rhe ſaid L. L. and AM. T. have not an- 


ſwered the ſaid plea, nor have hitherto in any manner denied 
the ſame, they the ſaid V. T. (and others“, as before, pray 


judgment of the court of our ſaid lord the king now here will 
or ought to have further conuſance of the plea aforeſaid; but be- 
cauſe the court of our ſaid lord the king is not yet adviſed, &c. 


This caſe was argued three times, the firſt time by Mr. Hom? 
Campbell for the plaintiffs, and Serjeant Bootle for the defendants, 
in Hilary term, 17 Geo. 2.; the — time by Mr. Evans for 
the plaintiffs, and * The Attorney-General for the defendants, in 
Mich. term, 18 Geo. 2. and the third time by Sir John Strange 
for the plaintiffs, and Mr. Gundry for the defendants, in Ea er 
term, 19 Ges. 2. when it ſtood for the judgment of the court; 
but ſome of the parties dying the ſuit abated, ſo another action 
was brought by Jones againſt Fones, in which there was exacihy 
the ſame pleadings as in the caſe of Lampley v. Thomas, which 
was argued by Mr. Phillips for the plaintiff, and Mr. Charles 
Pratt for the defendant, ſo that this great queſtion, whether the 
court of King's Bench have uri/diftion to ſend a _—_ _ 

| "| alen 
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Wales, has been four times moſt learnedly argued at the bar by 
gentlemen of the greateſt learning and experience. 


Mr. Hume Campbell for the plaintiff— The plea is bad in form 
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and ſubſtance, for wherever a plea goes to the furiſdiction of this 


court, it muſt give juriſdiction to ſome other; but there is no 
ſuch court in exiſtence as is ſet forth in the plea, which is, that 
there have been juſtices time out of mind before whom all pleas 
ariſing in the county of G. have been pleaded time out of mind, 
and not in this court; the court in Wales muſt mean the Great 
Seſſions, which it is well known is not a court by preſcription. 
27 H. 8. c. 6. ſec. 10. And all the judges of England were of 
opinion that the judges of the Grand Seſſiont muſt , appointed 
by the king's letters patent, 4 It. 239, 240. Another miſtake 
there is in the plea, which alledges that the defendants are re- 
ſident in the county of G. which is in effect denying that they 
are in cuſtody of the marſhal, which this court never allows to 
be put in iſſue, 


The great queſtion is, Whether by the ſtatutes of 12 Ed. 1. of 
Wallie, and the 27 H. 8. c. 26. which unite Wales to this kings 
dom, and ere& the court of Grand Seſſions, have given that court 
a juriſdiction excluſeve of this court? 


There cannot be a doubt but this high court held before the king 
himſelf has a general juriſdiction over the kingdom of England, 
and if an act of parliament ſhould annex or unite any other 
country to England, the King's Bench here would have furiſdictian 
over it if there were not words in the ſtatute to exclude it; and 
in the fatute of union of Scotland to England, it is declared that no 
alteration ſhall be made in the laws of Scotland which concern 
private right; but in the fatutes which unite Wales to England 
there is not a word to exclude the juriſdiction of this court; and 
to ſhew the legiſlature thought this court had ſuch juriſdiction, 
ſee the fNatute 4 & 5 W. & M. for empowering this court to ap- 
point commiſſioners for taking ſpecial bails. 1 Ed. 6. c. 10. 
where the under-ſheriffs of Wales are required to attend this 
court, and the 18 Elia. for appointing juſtices of aſſiſe in Wales, 


The courts of Chancery and Exchequer exereiſe juriſdiction in 


Wales, as having original juriſdifion ; and for what reaſon this 19 


court, wherein the king himſelf is ſuppoſed to be perſonally preſent, 
ſhould be excluded, I cannot conceive, fince there is no law that 
I know of which excludes it. 


Bootle Serjcant for the d:fendant.=The plea is good both in form 
and ſubſlance; it alledges there have been juſtices in Glamorgan- 
ire who have time out of mind taken, and now do take conu- 

3 O 2 ſance 
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ſance of all pleas ariſing within hat county; this is a matter of 
fact, and an iſſue might have been taken upon it, but by the 
demurrer it is confeſſed to be true; and the reaſon for alledging 
that the defendants are reſident in Wales is, becauſe if they were 
not, perhaps they might be ſubject to the juriſdifion of this 


court; it is ſaid, how can they be re/ident in Wales when, by 


T. Raym. 
206. 

3 Keb 401. 
2 Mod. 10. 
2 Bulſ. 156. 
Het. 18. 
Cro. Jac. 
484. 
Plowd. 127. 


The tre 


porter . 


the record it appears they are in cultody of the marſhal ? but 
this is a fiction, and they cannot be ſuppoſed to be in his cuſ- 


tody, but upon this further ſuppoſition that a /atitat can run, 


into Wales to take them, and that is the great queſtion now 
before the court. And in 1 Salk, 1, 2. although a man may be 
in cigſlod. mar. & c. one may claim conuſans. 5 Med. 310. S. P. 


As to the ſubſtance of the plea, I ſhall not contend but that 
the king's commiſſion, and certain of his mandatory writs, and all 
judicial proceſs may 1/Jue into Wales, but a latitat or other meſne 
proceſs caunot go out of this court into that dominion or princi- 


pality. 


Before the Hat. 12 Ed. 1. of Rutland, called the ſlatut. Walliæ, 
Wales was a dominion of itſelf, governed by its own laws, and 
not ſubject to the laws of Eugland with reſpect to the laws touch- 
ing private Tight or property between one Welch ſubject and 
another; indeed, when any diſpute aroſe between the prince and 
the /ords marchers, or the b:/bops, in ſuch caſe they applied to the 
king's great courts here, which determined the matter between 
them, becauſe the prince of Wales held his dominion (as a feuda- 
tory) of the kings of Ifngland : there is a remarkable caſe in Fitz- 
herbert's Abr. tit. Aſſiſe, 18 Ed, 2. cited in Vaughan 403. and 
which is not in the printed year books, though he ſays there are 
ſome MSS. copies extant of Ed. 2. (one of which I * have) 
which, by the hand-writing appears to be of that age, the caſe 
at full length is thus (as J have tranſlated it verbatim). 


7Jebn Le 3loigne ſued to reverſe a record of an ai of novel 
diſſciſin, which paſſed between Alice of C. and himſelf, and the 
caſe was, that Alice brought an ze againſt John and againſt 
other perſons, and the writ of novel diſſeſin was brought to the 
ſheriff of Gloucgſterſpire, of her freehold in Gowwers, and made her 
plaint of two commers, which entirely comprehend all the land of 
Gorwers, and the ne paſſed before Sir Fobn Bours and his com- 
panions, juſtices aſſigned to take the aſſizes in the Marches of 
Wales, &c. Baſſet aſſigned the errors in this form The «orit of 
Mee was directed to the ſheriff of Glaucgſtenſbire, who is one of 
the ſherifts of England, and the tenements put in view were in 
Wales, which is ancther lard, ſo that the «writ ſhall not go, 
either of right, or by law, to the ſheriff of one /and, of tenements 
in anether land; and foraſmuch as the juſtices have taken the 


aſſize 
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aſſize by ſuch ⁊vrit, which was directed contrary to law, hey 
have erred ; and alſo the land of Gowers is out of the power of 
the ſheriff of Glouceflerſhire, and the ſheriff could not at all ſerve 
the orit upon the tenements out of his power; and foraſmuch 
as the juſtices, Q. (as above), they have erred. And alſo by the 
fatute, afſizes ſhall be taken in the county where the land lies ; 

but Gowers is in no county, and for that they have taken the aſſize 
in no county at all, inſomuch they have erred, &c, And alſo the 
writ was brought of her freehold in Gowers, whereas every writ 
ſhall be brought de /ibero tenemento ſus in a vill or hamlet, but 
Gonwers is neither vill nor hamlet, but it is one whole county or ter- 
ritory and therefore ſhe ought to have brought her 4orit de libero 
tenemento in the vills, and have named all the ville of the country 
in which it lies, and for this the writ is bad; and foraſmuch as 

they have taken the aſſize, c. (as above). Scroqp ®*—As to the 

firſt point, where you ſay that the 4vriz ſhall not be directed to 

the ſheriff of one land, of tenements in anzsther, and that this was 

ſuch a writ, &c. and that the tenements whereof the af/ize paſſed 

were out of the power of the ſheriff of Glouceſterſhire, &c, and 

and that the tenements put in view, and of which the ie paſſed, 

were not in the county ; as to this I anſwer unto you, that — 

is one barony of the . of Wales, and we tell you that every 

baron of the Marches hath his chancery and his own writs within 

his own barony, ſo that when one of his tenants hath done wrong 

to another, he ſhall ds to him right; but when the baron himſelf is 

oulted entirely of his barony, he cannot have remedy by Big own 

writ, for he is ouſted of all, and therefore it was ordained in the 

parliament that when a baron of the Marches is himſelf ouſted 

wrongfully of his barony he ought to reſort to his ſovereign lord, 

that is to the king, to purchaſe remedy, and ſhall have a writ in the 

Chancery of the king, and that or:t ſhall go to the ſherilf of the 

next county in this land, and he ſhall ſerve the writ, becauſe that 

the barons of the Marches are not within counties, therefore as to 

this, that the ſheriff of Glaucgſlenſbire ſerved the writ, it was be- 

cauſe he was the next ſheriff to the land, wherefere as to this proceſs, 

there has been m2 error. And as to that which you fay, that the 

writ was not brought in the v or hamlet, this challenge laid auhen 

the parties pleaded in court 79 this writ, but the parties have taken 

the act as god, and the juſtices have not erred, for as you have 

not challenged the crit, it (hall, in this caſe, be now taken to be 

good; and becauſe there is un error at all in the record, where you 

have aſſigned, ve affirm the judgment, and you Alice may ſue 

exccution of the land; and, marſhal, do you take cuſtody of Joh 

tor the damages, &c. 


Writs of quare impe:Jit have often been brought of churches in 
IF ales in the king's courts here, but that was either becauſe the 
diſpute was between the /ords marchors, or between the bi/bop and 
hers, and becauſe the princes of Wales could uat write to the biſhops 


in ales, Vaugh. 409. | 
03 There 
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There are ſeveral fatutes that give particular powers to this 
court, which it exerciſes into Wales, but none that give it power 
to ſend meſne proceſs there between ſubject and ſubject; and there 
is no inſtance where it was ever determined that this court ſent 
a latitat into Wales, nor has ever any /atitat gone there till within 
three or four years laſt. | 


Lee C. J.—I hope thoſe gentlemen who are to argue this caſe 
the next time againſt the juriſdiction of this court into Wales, will 
Jet us know upon what foundation it is, that any other court in 
Weſtminſter-hall can exerciſe a juriſdiction by ſending meſne proceſs 
into Wales, and why this court cannot, which will guide me very 
much in the judgment I am to give. 


Serjeant Bootle—The court of Exchequer ſays, that the debtor 
of the king is conſidered as in the king's place, and ſo privileged 
to ſue in which court the king pleaſes, which has uſually been 
in the Exchequer. Here ends the ſubitance of the firſt argu- 
ment, 


The 2d argument. Mr. Evans for the plaintiff —What the 
original ſtate of Wales was before the fat. 12 Ed. 1. of Snaudon 
or Ruthein is very much doubted ; ſome ſay it belonged to 
England before that time, others ſay it was quite independent 
upon it; I am to contend that it was originally part of England, 
and belonged to it, which is a little hard for me to do, who am 
a Welchman ; the evidences to prove this are the declarations of 
the kings and parliament of England, 12 Ed. 1. 27 Hen. 8. and 

7 of Wales ſays, it was ſeparated or 


true, it follows that all the king of England's high courts had 
Juriſdifion in Wales originally. ; 


The princes of Wales were amenable to the parliament of Eng- 
land ; the parliament could have no power to ſummon any one to 
parliament who was not a ſubject of England; from hence it is 
plain Wales was a part of England. 


Wales may be conſidered in the nature of the counties palatine, 
and it never was diſputed but hey are part of England; and if 
a judgment be given in any court at Wefminſter, the ſubject has 
a right to have execution out of hat court into the counties pala- 
tine; and the reaſon given why theſe courts have juriſdiction for 
meſne proceſs into the counties palatine, is, becauſe the king's courts 
here had ſuch a juriſdifion antecedent to their being counties 
falatine, and there is now no doubt but i court can iflue an £xe+ - 
cution into I/ ales, | 


That 
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That Wales was part or holden of England, the caſe of David, 


brother to Prince Fluellin, plainly ſhews; for if it was not, Da- 


vid could not by the law of nations have been hanged for a 
traitor ; and Ed. 1. is ſaid to have ſuppreſſed the rebe/lion there, 
not to have conquered Wales. 4 Inft. 239. 


Suppoſing I have proved that this court had original yuri/dic- 
tion, the acts of parliament relating to Wales, and for erecting 
courts there, having no negative words in them as to the king's 
great courts, have not excluded them. The whole intent of thoſe 
flatutes ſeems to be only to bring all the people of England and 
Wales under one lau and that thoſe who were poor might ob- 
tain juſtice near home, was the reaſon for erecting the court of 


Grand Seſſions, 
In the flatute 34 & 35 H. 8. cap. 26. ſec. 115. there is this 


clauſe, which puts this matter out of doubt: „ Item, That all 


«© proceſs for weighty and urgent cauſes ſhall be made and di- 
« reed into Wales by the ſpecial commandment of the Chan- 


&« cellor of England, or any of the king's council in England, as 


&« heretofore hath been uſed ; any thing in this act to the contrary 
« notwithſtanding.” This ſhews it was the intent of the legiſla- 
ture to give ſuriſdiction to the Grand Seſſions for leſs cauſes, and 
to leave the people if they pleaſed to come here upon weighty 
cauſes, as they had heretofore done. It ſeems plain to me that theſe 


courts at Weſtminſter have exerciſed juriſdifion in Wales before 


this fatute, 


The /. 29 Car. 2. c. 5. gives power to the judges of the courts 
here to grant commiſſions to perſons to take aſſidavits in Wales, and 
the 4 & 5 V. & M. the like as to ſpecial bails., What can be 


the uſe of commiſſions to take bails if meſne proceſs and original pro- 


ce/s will not run into Woles, it mult be the ſenſe of the parlia- 
ment that ſuch proceſs went there. 


All the courts of W:fminſter-hall exerciſe their authority by a 
power they have had time out of mind. As to the exerciſe of 
juriſdiftion into Wales, I do admit it is a little in the dark before 


the time of Hen. 8. I can find no inſtances of proceſs into Wales * 


in the time of the princes thereof, except that of David Fluellin. 
There were certainly defects in the purifdiftons of the /ords of the 


Mar: her of Wales that there were not in the principality ; for if 
a queſtion aroſe between two /ords of the Marches of Wales touch- 


ing the boundaries of their lands or territories, ſuch queſtion was 
uſually determined in the king's courts here; and in many caſes of 
d-wer, where the loyalty of marriage is to be certified by the 


Rap, both in the 4. arches and in the principality, theſe courts 


here have entertained juriſdiction. 
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All the courts in Wefmin/ter-hall are upon an equal foot with 
regard to the fatutes relating to Wales ; but it is ſaid ſubpenas 
and quo minus ſent there out of the Exchequer are prerogative 
writs, and are granted to the plaintiff as being the king's debtor. 
Every body knows that is a mere fiction, as much as in cu/todia 
mar. &c. is: the court of Chancery here alfo exerciſes juriſdiction 
into Wales, and yet there is alſo a court of equity in Wales who 
have a concurrent ſuriſdiction there. There have been inſtances 
of /atitats ſent there out of this court; and no doubt but Romy 
writs may go there from hence: and it ſeems admitted on a 
ſides that judicial writs will run into Wales. Ireland is no part 
of England, nor ever was, but became annexed to the crown by 
conqueſt. 


A tertenant of lands in Wales, who is bound by a judgment in 
this court, is liable to be ſerved with a ſcire facias; and at the 
ſame time, it is ſaid, he is not liable to be ſerved with a latitat of 
this court. This ſeems very ſtrange; and I deſire Mr. Attorney- 
General will account for it. A judgment here ſhall and may law- 
fully be executed in Wales, Why? Becauſe it attaches and binds 
lands and goods in Wales, and therefore Wales mult be within 


the zuriſdifion of this court. 


Mr. Attorney-General for the defendant — As to the objefion 
to the plea made upon the former argument, I ſhall only ſay, that 
whether there are juſtices and courts in Wales to adminiſter 
Juſtice, is a matter of law; and that this court muſt take notice 
there are courts of juſtice in Wales, they being taken notice of in 
many public ſtatutes and therefore the plaintiff might have had 
juſtice Here, if he had thought fit. 


This action is brought for the ſake of trying this great queſtion, 
Whether the ſubjects of Males may be drawn hither at a great ex- 
pence, and the officers of this court who have frecholds in their 
offices be enriched, if they can prevail? There are bounds to the 
juriſdiftion of this court, I will venture to ſay. 


Lee Chief Juſtice—The law is the true boundary of this and all 
other courts. 


Attorney-General—It appears upon the face of this record that 
the cauſe of action ariſes within a county in Wales, and that the 
venue is laid there; that the defendant, at the time of the com- 
mencement of the action, was an inhabitant in Wales ; and there- 
fore juſtice might certainly have been adminiſtered in the court of 


Maler, ſo there can be no defect of juſtice, ſuppoſing this court 


— be of opinion that this is an improper action to be brought 
ere. 


Anciently, 
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Anciently, before the ſtatute of Rutland, Wales was governed 
by its own princes and laws with reſpect to private property as 
between ſubjef and ſubjeF ; but, in all probability, was held zure 
feodali, as many of the princes of Germany now hold their domi- 
nions ; as Ireland, the Iſle of Man, Guernſey, and Jerſey, are now 
held of the crown of England ; becauſe Wales was ſubject an- 
ciently to the fate-power and ftate-writs ; and there is a great dif- 
ference between the princes and great men of Wales being ſum- 
moned to the Engliſh parliament, and being cited to appear in his 
court. It does not appear by any book of authority or record that 
this court, before the fatutes of Wales, had any juriſdi#ion to ſend 
original proce into Wales; and ſo I may ſairly conclude it l. 2d 
none, and it it had none, it cannot be ouſted of any. 6 


But ſuppoſing this court anciently had original juriſdifion in 
Wales, yet by the fatutes made touching it, although there are no 
expreſs negative words, yet it appears to be the plain intent of the 
legiſlature when they erected the grand ſeſiont, and ſettled the 
proceſs thereof, to exclude this court from ſeveral parts of the fa- 
zute : the ſame is alſo apparent from the maxim of breve domint re- 
gis non currit in Walliam, from the law-books, and the tage of this 
court, The court of King's Bench has a particular juri/difion 
given to it by the very ſame fat. which erects and directs the 
court of Wales. 


The court of Common Pleas has not any original juriſdifion 
into Wales neither in real or perſonal actions, nor ever exerciſed 
any ; and if it has none, this court cannot have any. There never 
was any fine or recovery in the C. B. of lands in Valet, nor 
would any conveyancer paſs ſuch a title. There is no curſitor to 
make out an original writ either in this court or the C. B. 


But it is objected the court of Exchequer ſends ſubpenas and 
quo minus into Wales ; and when the cauſe is at ifſue, ſends it 
by mittimus to be tried in the next adjacent county. I muſt con- 
feſs I do not know by what rule of law this is done: but in hi- 
court this is quite a new attempt; and it is moſt ſtrange if here 
had been an original juriſdifion, that it has never been exerciſed ; 
and therefore I may ſay, as it never exerciſed any juri/diion, it 
cannot now do it; like what was ſaid upon the fatute of Merton 
upon the diſparagement of the heir by marriage, that no action 
could be brought for hu upon the fatute, inſomuch as it was 
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never ſeen or heard that any action was brought upon the fatute, 


Lit. ſec. 108. for if ſuch action would have laid, no doubt it 
would ſome time or other have been brought. 


The practice of one court in the hall is not to be governed by 
that of another. There is nothing more certain than that hey have 
different 
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different juriſdictiont, and each by preſcription, and have alſo diſ- 
ferent rules of practice; and the practice of a court is always ſaid 
by the judges to be the /aw of the land: and the court of Ex- 
chequer, as appears by multitudes of precedents for many many 
years, have exerciſed a juri/difion, by ſending their firft proceſs into 
Wales without any interruption whatever; and this particular 
practice of that court is part of the law of the land. ' 


But whether the court of Exchequer has ſuch juriſdifim or not, 
is all one to this court. The law of one court may not be the law 
of another court. The Exchequer takes conuſance of the king's 
revenue ; this court of pleas of the crewn ; and the Common Pleas 
of all actions real and perſonal between ſubjef and ſubject. 


The court ſeemed till inclined to carry the /atitat into Wales, 
but ordered a further argument. 


Sir 7ohn Strange for the plaintiff—l ſhall take no notice of the 
objeCtions to the pleadings, but go directly to the main queſtion ; 
which is, Whether this court can ſend a writ of latitat into Wales? 
which, if I make out that they can, the plaintiff will be entitled 
to a reſpondeas ouſter. | 


If I can ſhew that hig court ever had a power to ſend a /atitat 
into Wales, it will lie upon the other ſide to ſhew ht power has 
been taken away. 


1/7, I ſhall conſider how Wales ſtood before the time of Ed. r. 
from whence I ſhall infer that hi, court had original juriſ- 
diftion. 


2dly, I ſhall prove that the fat. H. 8. and the erecting of heir 
courts upon the place, only gave them a concurrent furiſdiction with 


this court in Wales. 


3dly, I ſhall maintain the yuri/difion of this court by ſeveral re- 
cognitions of authority, and ſhall ſhew that the court of Zxchegquer 
ſtands upon the ſame footing with zhis court ; and 


4thly, J ſhall take notice of ſuch arguments as have before 
been offered for the defendant. 


As to the 1/7 of theſe : England and Wales were anciently one 
kingdom and nation, governed by the fame laws and religion, and 
uſed the ſame language. 2 Med. 11. Halt's Hi. Com. Law 219. 
St. of Wales 12 Ed. 1. Wales was holden of the crown of Eng- 
land, Dodder 3. When Wales rebelled they were always treated 
as rebels and traiters, and not as enemies. 4 J. 2393 and be- 


ing 
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ing forfeited by the tregſon of its prince, became entirely in the 
crown of England : and the flat. 27 H. 8. c. 26. in the preamble, 
declares it to be a member of the crown, and it may not be im- 
properly ſaid to be in its remitter : from hence it may be infer- 
red this court had original juriſdifion in Wales, 


2dly, The eſtabliſhing courts in Wales gave them a concurrent 
juriſdiftion with this court, which they had not before, as appears 
from the fat. 12 E. 1. 27 H. 8. c. 16. / 9; and the reaſon 
given for erecting thoſe courts is, becauſe the inhabitants were ſa 
tar from London, and 34 & 35 H. 8. c. 26. gives them power 
to hold pleas in as ample manner as the courts here; but it is 
obſervable that the courts of Wales have not a concurrent juriſ- 
diction with this court by this ſlatute. Whatever juriſdiction this 


court exerciſed in civil ſuits is not mentioned, but only on the 


crown fide ; and the fatute can never be intended to diſrobe this 
court of any juriſdiction it had before. Se. 115. of the laſt 
fat. is the ſtrongeſt proof that this court had original juriſdiftion ; 
and the words chancellor and king's council mean the judges. 
43 Aſſiz. 35. The whole of this 2d head may be reduced to 
this, that either this court had original juriſdiftion and the fatutes 
have not taker it away, becauſe there are no excluſive negative 
words; or, if it had not original juriſdiftion, the flat. 34 & 35 
H. 8. c. 26. ſe. 115. has given it a concurrent juriſdiction. 


3dly, The recognitions of the legiſlature, 29 Car. 2. c. 5. 
485 V. AM. c.q4. 1112 V. 3, c. 9. 12 Geo. 1. and by 
fat. 43 Elia. The Welch counties are contributory to the poor 
priſoners in the King's Bench priſon, 11 Geo. 1. Wates is parcel 
of the realm of England, and a ne exeat regno will not lie to hin- 
der a man's going into Wales. 


4thly, It is ſaid the Exchequer has juriſdiction by preſcription and 
by prerogative proceſs ; and I ſay we have here, by the defendant 
being in cuſtodia mar. It is ſaid the King's Bench has not exer- 
ciſed any juriſdifion : 1 anſwer, neither did it, till lately, fend 
writs of /atitat to the cingue ports. There is a juriſdiction into 
Wales in ſome of the courts in the hall, as in the Zxcheguer ; 
and if there has been ſuch an «/age in any court, all the king's 
high courts muſt have the ſame, which is an anſwer to Co. Lit. 81, 
cited by Mr. Attorney-General. It is laid down by the other 
fide as a maxim of law quod breve domini regis non currit in Wallid. 
This ſaying is explained by Judge Atkins, 2 Mad. 12, and can- 
not mean that no writ at all runs into Wales out of Weſtminſler= 
hall, for the contrary is admitted on all hands, 


It is objeQed by the deſendant, that juriſcliction is given by fa» 
tute to Weftminſter-hall as to the county of Monmouth. I anſwer ; 
Menmenth is made a part of England to every intent and purpoſe. 
| Tt 


203 


Salk. 41 12 
Plowd. 118. 


Salk. 461. 


7 Rep. Cal- 
vin. 


4 Inſt. 537. 
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It is objected that the fat. Ed. 6. gives the courts here power 
to award writs of exigent into Wales ; from whence it is inferred 
they can ſend no other writs there, I anſwer, this proves too 
much; becauſe it is agreed on all hands that many writs go, 
as executions, & c. or there would be a failure of juſtice. 
This fatute mentions, that the ſheriffs of Wales ſhall have 
deputies here to receive all writs iſſuing out of the K. B. 


and C. B. 


Gundry for the defendant—All the gentlemen who have ar- 
gued for the plaintiff have begged the queſtion, and taken it for 
granted that this court had original juriſdifion ; ſaying, Pray tell 
us how it is taken away, Now it is moſt certain that in the 
fpace of 450 years this court never ſent any /atitat into Wales: 


and if long uſage will give furiſdiction, the ſame nor-uſage is the 


N. B. Mr. 
Gundry fet 
out in his 
argumcnt in 
this metho- 
dical way, 
but did not 
purſue it. 


ſtrongeſt proof againſt /uriſdiction. 


1. Wales was no part of the realm of England, neither before 
nor after the flat. 12 E. 1. until the 27 H. 8. nor had the laws 
of England any place there ; from whence it will follow that zhis 
court had no original juriſdiction, though I admit it to be part of 
the dominion of the crown of England. 


2. This court never claimed or exerciſed any concurrent or ex- 
cluſive juriſdiction in Wales, except in ſome things; and in %%, 
only between the lords marchers, 


3. By the flat. of union, or any other recognition, this court 
has not been admitted to have any original furiſdiction, and the 
115 ect. of 24 & 25 H. 8. means quite another matter, the 
words weighty cauſes, and the words king's council, do not mean 


the judges here. 


4. I will ſhew the difference between counties pa/atine, cingue 
parts, and Wales, 


5. Then I ſhall anſwer the objections as they fall in my way. 


David Fluellin was not tried at this bar; Lord Co. 4 Inſt. 239. 
mentions no ſuch thing, but molt probably was tried in Males by 
the king's commiſſion. Dactor Wotton. on Welch Laws, fo. 5 18. 
ſpeaks of commiſſions into Wales in extraordinary caſes, temp. 
Ed. 1. which ſhews that this court had no juriſdictiau. 


The princes of: Wales were anciently kings of Tales, 4 Infl. 239. 
243. and King Edward claimed the ſame feudal /avereignty over 
Sc2tland as he did over Hales. Ryley's Pl. in Parl. 157. This 
appears in the caſe between the kings of England and Scrtland; 


there is one thing particular in t relzrd, that it appears to be 
cram 
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coram domino rege & concilio ſuo, and the judges, which ſerves to 
explain what is meant by the king's council in the fat. 34 & 35 
Hen. 8. c. 26. /. 115. the fame book, fo. 145. in the ſame year, 
and to the ſame purpoſe. Edward the Firft, before the fatute of 
Snowden, plainly treated Wales as a conquered country; and in 
the 3 Ed. 1. c. 17. which provides remedy in caſes of di/reſs, it is 
ſaid at the latter end of it, and his is to be intended in all places 
where the king's 4writ lieth, and if that be done in the Marches of 
Wales, or in any other place, where the king's writs be not current, 
the king avhich is ſovereign lord over all ſhall do right there unto 
ſuch as complain; and that is becauſe a replevin would not lie 
heres - 


Before the fat. H. 8. all the lands in Wales were held and go- 
verned by the laws of Wales, and not of England, Co. Ent. Duo 
IWarr. 549. 4 Inft. 244. And the writs run contra pacem of the 
hrd marcher, and the lords marchers had judgment of /fe and 
limb. 27 H. 8. c. 24. Ryley 63. 141. They had power to hold 
plea in all actions real and perſonal, nor could the king intromit- 
tere, which is the very expreſſion in Coke's Entries. 


There were two ſorts of cauſes wherein the King's Bench had 
juriſdiction, one was, where the lords marchers themſelves were 
parties, and the «ther in caſes of quare impedit : the firſt was, be- 
cauſe none can be judge in his oxon cauſe; the other, becauſe no 

_ eortt laid to the %, or he would not obey it, becauſe he thought 
himſelf as great a man as a lord marcher. 
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To ſhew that Wales was no part of England, that this court 
never exerciſed any juriſdiction there, except in caſes where lands 
were held of the king, and except as above, and to ſhew the dif- 
ference between Wales and counties palatine ; Fitz. Furiſdic. 34. 
26 H. 6. 34. 3 Ed. 3. 19. 40 Ed. 3.1. 11 H. 6. 3. 19 H. 
6.12. Writs of error always laid from counties palatine, but not 
in Wales, before 34 Hen. 8. becauſe Wales was no part of Eng- 
land, but counties palatine always were. 


* 1 
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It is ſaid the „lat. H. 8. gave this court juriſdiction, by intro- 
ducing the laws of Eugland into Males: I anſwer, it did not, for 
Poyning's Law, which intreduced the Augliſb laws into Ireland, 
did not give the courts here jus iſdictian in Ireland. 


g"% — _— 7 


Between the 27 C34 Hen. 8. (which laſt ſtatute gives the Stat. 5 Eliz. 
 eorit of error in real and mixt actions) no 4writ cf error was brought © 23. 
in this court, and if it had original juriſdictian, there would have 
been no occaſion to give the writ of error by the flat. 34 H. 8. 
ſee. log. and as error was thus given in rea/ actions and mixed, 
lo by the fat. HI”. 3. it was alſo given in perſonal actions. Tho 
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Ryley 8. The gentlemen on the other fide would have weighty cauſes in 

235. the fat. 34 & 35 H. 8. to be underſtood to mean all cauſes, but 
I have already ſhewn they do not; they would alſo have king's 
counſel to mean the judges ; but it is well known that in Henry 
the 8th's time that it meant the king's privy council, and ſome- 
times the Houſe of Lords, as the great council of the nation, the judges 
at that time were never mentioned as the king's council, but 
were known by the name of his juſtices or judges, whatever they 
might be anciently ſtyled. 


It is objected, that this court and the Common Pleas ſend execu- 
tions into Wales, and therefore why may they not ſend firſt proceſs 
thither ? I anſwer, there has been /ong cuſtom and uſage in the one 
caſe, and without it there would be a failure of juſtice, but in 
the other there has been no uſage at all; and Wales has ſuperior 
courts of its own. And as to the Exchequer, the king and his 
debtors have always had prerogative proceſs into Wales, which has 
never been diſputed. 


Here ends the ſubſtance of the firſt three arguments, the laſt 
whereof was in term Paſch. 19 Geo. 2. when the court ordered 
this caſe to ſtand over for judgment; and ſome of the parties 
Either died, and the ſuit abated, or the clerks of the office of pleas 
in the Exchequer, who were much intereſted in this queſtion, 
and were afraid the court would over-rule the plea, put an end to 
the cauſe, but a new action was forthwith brought in the name 
of Jones v. Jones, wherein there were exactly the ſame pleadings 
as in the caſe of Lampley v. Thomas, which was argued at the 
bar in laſt term; bit as the ſubje had been quite exhauſted 
before, nothing more that was new could be ſaid upon it; and 
ſo the court, in this preſent term, gave judgment for the defend- 
ant, and allowed the plea, without ſaying more than theſe 
words, viz, Breve domini regis de LATITAT non currit in 
Walltd, 


Rex verſus The Biſhop of Cheſter. B. R. 


A manda- R VLE to ſhew cauſe why a mandamus ſhould not go to the 
. = _— biſhop, commanding him to reſtore the Reverend Mr. Jahn 


who has de. Preſcott, Maſter of Arts, to the place and office of one of the 


prived a pre- prebendaries or canons of the cathedral church of Cheſter. 
bendary for 
incontinen- 


This rule is made upon the affidavit of Mr. Preſcott, who 
ſwears that the Biſbep of Cheſter for the time being is viſitor ap- 
pointed by Hen. the 8th, who was the founder, and that he (Mr. 
Preſcott) was collated to the prebend by a former bhp, and that 
the preſent bi/bop had decrecd in his wi/itatorial court that Mr. 

6 | | Preſcott 


Cy. 
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Preſcott ought to be puniſhed, expelled from, and deprived of his 
canonry or prebend for fornication and incontinency, and that Mr, 
Preſcott was deprived of it accordingly, The affidavit alfo fet 
forth ſome of the founder's ſtatutes, and among the reſt, one ſtyled 
De corrigendis excęſſibus, by which Mr. Preſcott inſiſts that it ap- 
rs he ought to have been three times admoniſbed againſt the crime 

e had been deprived for committing, and that not having been 


thrice ſo admoniſhed, that the biſhop had no power to deprive him. 
Sir Richard Lloyd againſt a mandamus — Mandamus's are iſſued 
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by this court to command perſons to do that which is their duty 


to do, but if the court does not know what is the b:/bop's duty in 
the preſent caſe, it is abſurd to apply for a mandamus ; and unlefs 
the crown has made this court the viſtor, it cannot intermeddle 
on the contrary, it appears the b;/bop is vi/itor, 


But Mr. Preſcott objects he has not been thrice admoniſhed 
againſt his crime : What! does a clergyman, who ought to in- 
frruF and admoniſh others, want to be thrice admoniſbed himſelf 
againſt being a whoremaſter ? 

Suppoſe the founder has given them ſtatutes which the wvi/itor 
has not exactly purſued, yet as the members of this church are, 
among themſelves, a private body, and the king has given this 
private body a judge who has abſolute power, as to church go- 
vernment, over them, this court will not interfere; and upon the 
return, if it appears there is a viſitor, this court will not grant a 
peremptory mandamus. Doctor Witherington v. Corp. C. C. Cam- 
bridge. And Holt's opinion in Phillips v. Bury, Shin. 475. 
againſt the opinion of the other three judges, was eſtabliſhed in 
the Houſe of Lords. 


Mr. Gundry againſt a mandamus——There is neither reaſon nor 
precedent for making this rule abſolute; the ſentence complained 
of, is deprivation by the biſbop, whom Mr. Preſcott admits to be 
the vi/itor ; by the ſentence, which is not denied to be true, it 
appears Mr. Preſcott has been guilty of groſs immorality, and 
now he comes here for redreſs, without denying the truth of the 
tentence, 


If there had been a want of ſuriſclictian, or if the biſbep was 
proceeding contrary to the fatutes of the founder, Mr. Preſcott 
ought to have applied for a prohibition before ſentence, for no caſe 
of a mandamus after ſentence can be cited. | 


In Phillips and Bury, the point of the caſe was, and what the 
Houſe of Lords gave judgment upon, that the acts of a viſitor are 
not examinable in the courts of Weftminſter-hall, and this has not 
been ſince denied; for the law gives great credit to the acts of a 
iter. Renn's caſe, 7 Rep. 44. 

The 
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1 Sto. 74 
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The King v. Doctor Walter, Hil. g Geo. 2. Mandamas to 
Dactor Walker, Vice-Maſler of Trinity College in Cambridge, to 
execute a ſentence of deprivation againſt Dr. Bentley, who had been 
removed. Doctor Walker returned, that the king was founder, 
and had appointed the Biſhop of Ely viſitor, and the queſtion was, 
Whether a peremptory mandamus ſhould go? and per curiam, 


the mandamus was quaſhed, becauſe it was to a forum domeſti- 


CUM, © 


Doctor Sherlock's caſe was a mandamus to reſtore him to a pre- 
bend of Norwich, which he was entitled to, as being maſter of Ca- 
therine-hall in Cambridge; and the reaſon the court gave for grant- 
ing the mandamus in that caſe was, becauſe this prebend was an- 
nexed to the maſter/hip of Catherine-hall by act of parliament, 
which made it a kind of a /ay-fee, and the court granted a pe- 
remptory mandamus, becauſe there was no vi/itor returned. 


It is objected Mr. Preſcott has been deprived contrary to the 
fatutes of the founder, To this I anſwer, there is no caſe 
wherever his court examined the legality of a deprivation by a 
viſitor. 


Mr. Henley againſt a mandamus== Lib. Aſſiz. 8 Ed. 3. p. 29. 
Every guardian of an hoſpital, if it be lay-fee, is viſited by the 
patron, if it be ſpiritual, by the ordinary, and if he be deprived by 
the viſitor he ſhall not have an aſſae. More modern caſes have 
procceded upon the ſame principle, for the viſtor has always 
been conſidered as abſolute judge in all cafes of this kind, 
unleſs an act of parliament has intervened and made it a public 


thing. 


But it is ſaid on the other ſide, that it appears the biſhop is 
only a partial viſitor, and that there are neceſſary ſteps to be 
taken before he has juri/difion to deprive, which j — not been 
taken in the preſent caſe : and this objection is founded on the 
Natute de corrigendis exceſſibus. In anſwer to this, it appears by 
the ſtatutes that the % p is to viſit A rogatus vel non rogatus, 
and is to take care that the ſtatutes be duly obſerved, and to puniſh 


according to the crimes committed, and to do every thing which 


appertains to the vi/itatorial office, 


Sir Thomas Bootle for a mandamus—lI admit the biſhop is ap- 
pointed viſitar, but his power to deprive is limited and circum- 
ſcribed, for he mult admonifh three times before he can deprive; 
and a prebend is a freehold for life, and not a mere ſpiritual office ; 
and therefore if he be deprived of his fall, why ſhould he not 
have a mandamus to | e reſtored to it, as well as a /choo/maſter or 
ber, who are {or life? 2 Sid. 112. 


If 
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If any court holds juri/difion where they have none at all, 
their proceedings are void. Hob. 64. a viſicor ſtands upon the 
ſame foot if he goes beyond his juri/diftion. 


Suppoſe an ejechment was brought for any part of the lands be- 
longing to this fall, the court muſt examine into the legality of 
the deprivation ; Holt C. J. in Phillips and Bury, does not ſay to 
the contrary. And if a wi/itzr of a college refuſes to viſit it, this 
court will compel him by mandamus. This motion was made in 
the laſt term, when the court ſaid what follows. 


Lee C. ].—The difficulty with me is in the manner in which 
Mr. Preſcott now applies ; I think (as at preſent adviſed) he ought 
to have applied for a prohibition when the matter was under con- 
ſideration before the % ph, there is no doubt but 5 court will 
interpoſe in one way or other whenever any perſon takes upon 
him to exerciſe a juri/d:Fion which he has not; but in the preſent 
caſe it is admitted the bi/bop is vitor, which I think, has always 
been held to be a flat objection to th court's granting a mandamus 
in the like caſe z beſides, I do not know that any mandamus was 
erer granted after a ſentence of this ſort z and Mr. Preſcott may 
have another remedy by an ejefment, and ſo was the caſe of 
Phillips and Bury. 


Wright J.—The caſe of Broadoaks, Hil. 12 Ann. he was a 
fellow of Wincheſter College, and was expelled by the %%; the 
queſtion was, whether the % was iter? The court on the 
motion refuſed to grant a mandamus to reſtore him, but by con- 
ſent a prohibition went to try that point; this is my note of that 
caſe, 


Denniſon J.—If we ſhould grant a mandamis, and it ſhould 
appear that the bi/bop is viſitor, (which, that he is, is admitted on 
all hands,) we could not grant a peremptory mandamus, the con- 


ſequence of that muſt be, that Mr. Preſcott muſt bring an action 


for a falſe return, wherein he muſt fail, therefore I think it moſt 
proper to try it in an gectment. 


Then the court adjoarned it until Th term for conſideration. 


Lee C. J. - We are all of opinion, upon full conſideration, 
that this rule mult be diſcharged, and that the b:/þ2p may exerciſe 
his viſitatorial power (as he has done in this caſc) evichout admoniſh- 
ing the party thrice ; where it does not appear whether there is a 
viſitor or not, this court has granted a rule to ſhew cauſe, but 
when it appears there is a viſitor, this court cannot intermeddle z 
and we think the b;/b9p had juri/difion notwithitanding the ſtatute 
ae © orrigendis, &c. a N 

Rule for mandamus diſcharged, 

Vor. I, P 
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Subley ver/us Mott and another. B. R. 


There is 4 HIS is a ſpecial action upon the caſe againſt two perſons for a 
. mulicious profecution carried on by them againſt the plaintiff, 


ation of in cauſing her to be indifted without any probable cauſe ; and the 
conſ»1racy jury found ene defendant Guilty, and the other Not guilty. ' 


againſt two | 
— It was now moved in arreſt of judgment by Mr. Smythe, who 
upon the caſe objected that the action does not lie againſt two, for the malice of 
1 one perfon is not the mahice of another ; and cited Bro. Joinder 
— — in Action, p. 6. 15. 27. 41. and Lowfield v. Bancroft & al, Trin. 
ſons; in the 5 Geo. 2, which was an action for a malicions proſecution. The 
— N jury would have found 800. damages againſt oe defendant, and 
guitty the 100 J. againſt each of the others; but the _— Juſtice ſaying it 


judgment could not be done, the jury gave a verdict with 1 100 damages. 
muit be ar- ; 
reſted, but 


not ſo if one But ſuppoſing this kind of aQion will lie againſt /wwo when 
be found Not they are guilty of a joint offence, Whether they muſt not 4:th be 
guilty cg. proved guilty? I ſubmit it they muſt ; and it is not like treſpaſs 
' againſt ſeveral defendants, where cue may be found guilty and the 

ret not ſo, and well enough, 


Upon an afſumpfit to do two things, if the defendant ſays that 
he aſſumed to do t other things, abſque hoc that he aſſumed to do 
the tuo things before alledged, upon which they are at iſſue; and 
the jury find that he aſſumed to do the one but not the other: 
this is found againſt the plaintiff, for it is not the ſame promiſe 

; that is alledged in the declaration. 2 Rol. Abr. 703. p. 12. 


In a pracipe quod reddut, if the iſſue be, Whether 4. and J. 
enfesffed the tenant? and it is found that A. enfeoffed him, and 
not A. and B., this is found againſt the tenant in toto, who af- 
firms that, A. and B. enfeoffed him. 2 Rol. Abr. 706. p. 36. 


In an action by tt churchwardens, if the defendant plead 
that at the day of purchaſing the writ they were not eburch- 
wardens, and the jury find that ene of them was, but the rer 
was not; this is found for the deſendant, for they were uot 
churchwardens. 2 Rl. Abr. 706. p. 38. f 


If a contract be alledged to be made with u.. jointly and 
uſurioufly, and it is found that the contract was made only with 
one of them, the plaintiff ſhall not have judgment upon this ver- 
dict, for it is not the /ame contract. Upon this motion a rule was 
made to ſhew cauſe why the judgment ſhould: not be arreſted in 
the laſt term. ; 


5 And 
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And Mr. Ford for the plaintiff came his term and ſhewed 0 


cauſe, and inſiſted that this is not an action of conſpiracy, which 

is a formed ꝛvrit in the Regiſter, but is a 7 action upon the 

caſe, founded on a tort done to the plaintiff, by 2 perſons 

who charged her with felony, cauſed her to be indicted and 

tried; whereof ſhe was acquitted: and in an action founded 

upon a tert the plaintiff is not bound to prove the whole mat- 

ter laid in the declaration. In the cafe of Jones v. Groynne, Hil. 

12 Ann, before Lord Parker, this difference was holden be- 

tween an action of the caſe on contract, and on a tort ; in the firft, 

the whole contract muſt be proved; in the latter, fo much will 

do as proves the plaintiff had a good cauſe of action. If hir 

had been an action of conſpiracy, brought upon that particular 

writ which only lies againſt 72vo or more perſons; it might have 

had another conſideration 3 but as zhis is an ation on the rafe, F. N. B. 266. 
founded on a wrong, it will lie againſt one or more perſons, like — * 
an action of rreſpaſt; and if any of them be found guilty the? 
plaintiff ſhall- have judgment. And of that opinion was the 

whole court, and ſaid, that it point has been often determined 

ſince the caſe in 1 Saund. 228. Vide 1 Rol. Abr. 111. P. 5. 

T. Raym. 176. 5 Mod. 408. Cro. Car. 239. Latch 80. 262. 
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Morrough ver/us Com yns. B. R. 


GAR NE. one of the captors of a prize ſbip, being entitled A ciptor of 
to a certain proportionate ſhare of the goods taken (which 2 prize aſ- 
hare fince been fold by the ſhip's agent, on the 24th of Augiſt fene , 
1745, made a Bill of ſale of his ſhare to the plaintiſt, who brought b-fore con- 
this action againſt the ſhip's agent Comyns for money received demnation, 
for his uſe; and upon the general iſſue there was a' verdict for — = 
the plaintiff, And it was now moved for a netb trial, and ob- ok. 
jected that at the time of making the bill of ſale, Garney had 
nothing in the prize that he could grant or Min, becauſe the 
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295 
elation. 

2 Leon. 196. 
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2 Stra. 1215. 
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fatute 17 Geo. 2. fo. 693, 4. which gives theſe prizes to the cap- 
tors, ſays, that they ſhall be divided amongſt the captors as ſhall 
be agreed on by the owners, being jir/? deemed lawful prize ; and 
this was not deemed [awful prize until September 1745, which was 
after the making the , of ſale. 


It was inſiſted by Sir Richard Lloyd and Mr. Ford for the plain- 
tiff, that the fatute gives the property of the prize to the captors 
inſtantly upon the taking thercof, and that the ſentence in the 
Admiralty only confirms that property. | 


If a man delivers a deed as an eſcrow to be delivered to the 
grantce, when the builee has delivered it, it has its effect from 
the ir delivery. So if a bargainee of lands before inrolment 
makes a grant of the lands to another, and afterwards the firſt 
deed of bargain and ſale is inrolled, it is good. 2 Int. 675. Cro. 
Fac. 52. Hob. 220, 221.; for whenever two things are neceſſary 
to be done to perſect a deed, &c. when thoſe two things are 
done the deed ſhall be effectual from the doing the rf aft : this 
is always true in the caſe of privies. So in the caſe at bar, after 
ſentence of condemnation in the Admiralty the property of the prize 
muſt be conſidered as abſolutely and legally vetted in the captors 
from the inſtant of taking thereof, between Landen v. Picker ing, 
Mich. 18 Geo. 2. B. R. there was a warrant of attorney to con- 
feſs judgment, and a releaſe of errors in the ſame deed ; and it was 
held that the releaſe ſhould operate upon that judgment when en- 
tered, and that the judgment ſhould be conſidered as prior in 
time. 


If a man re- day conveys land the property of another, and 12. 


 morrow gains the property thereof, he ſhall be e/opped to ſay he 


had nothing in the land when he granted it. 


On the other ſide it was inſiſted by Mr. Hume Cambell, Mr. 
Henley, and Mr. Comyns, for the defendant, that every prize taken 
by a privateer from the king's enemies, is, by the law of nations, 
his majeſty's property; which, by a public law, he has been 
pleaſed to give to the captors in a particular manner, viz. being 
firſt deemed lawful prize, ſo that all the right the captor has, is by 
the ſtatute. That although the plaintiff, by the aſſignment of 
Carney, might have an equitable right, yet he had not a legal one, 
for no man can make a egal conveyance of that which he has not 
at the time of making it. Co. Lit. 265. So in the caſe of a will, 
if a man deviſes all his /ands, and after the making his will pur- 
chaſes ethers, thoſe lan after purchaſed ſhall not paſs. 


If tw» foint-tenants be of certain lands, and one of them by deed 
indented bargains and ſells the lands, and the «ther joint-tenant 
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dieth, and then the deed is enrolled, there ſhall paſs nothing but 
the moicty, which the bargainor had at the time of the bargain, 
Co. Lit. 186. a. 


And although in the caſe of a bargain and ſale the eſtate veſts 
in the bargainee ab initio, as ſoon as the deed is inrolled, yet that 
is by the fat. 27 Hen 8. of uſes, which doth join all the eſtates 
to the w/es ipſo fatty. The flat. of inrolments only ſays, that the 
eſtate (hall not veſt except the deed be inrolled ; To that if it be 
inrolled it doth veſt, not by the fatute of inrolments, but by the 
flatute of uſes preſently ; yet it was agreed that the bargainee can- 
not ſell unto anther before his own deed be inrolled; as was ad- 
judged in Bellingbam's cafe, Heb. 136. 


Lee C. J.—I was of opinion at the trial, that this action well 
laid for the a/;gnee of the captor againſt the defendant, who was 
the ſhip's agent; and the whole court is of the ſame opinion 
now; for the words in the ſtatute, being firſt deemed lawful prize, 
are no more than what would have been implied if they had not 
been inſerted. It is no condition precedent ; for whenever the 
ſhip is deemed lawful prize by the court of Admiralty, the pro- 
perty muit be conſidered as immediately veſted at the inſtant the 
ſhip was taken, 


' Wright J.-At common law the /ubje in time of war was 
entitled to the property of whatever he could take from the king's 
enemies; and we are to be governed by that, and not by the /aw 
of nations ; and to prove this I ſhall cite the belt books of autho- 
rity. Regiſt. 102. b. Bro. tit. Property, pl. 18. 38. So the court 
retuſed to grant a new trial, and ordered the pgfea to be de- 
livered to the plaintiff, | 


N. B. By the flat. 20 Geo. 2. fo. 593. theſe bills of ſale of 
prizes before condemnation are made void. 
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in time of 
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what he 


takes from the enemy by the common law, 


Moor and Lynch. In Error. B. R. 


T8 was error upon a judgment, in debt on a bond in the 
penalty of 14704. Mr. Ford for the plaintiff in error moved 
to juſtify bail, each in 14704. Sir John Strange on the other 
ſide inſiſted that the bail ought each of them to juſtify in double 
the ſum the judgment was given for: but per curiam—'The ſum 
recovered is double the debt really due; and it is ſufficient for 
the bail to juſtify each in the ſum of 14707, 
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Muſgrave, on the Demiſe of Hilton, verſas Sir John 
Shelley. B. R. | 


Plaintiff's AT a trial at bar in ejefment the leſſor of the plaintiff proved 
2 an actual entry into the lands made by him the 71th of Sep- 
deſendant fember 1744. and the demiſe in the declaration is laid on the 1/ 
ayes a fine, of October 1744. It was objected for the defendant that he had 
— is levied a fine of the lands in Zafter term 1745 3 ſince which time 
brought, and this ejef7ment was brought; and that to avoid that fine the ent 

— of the plaintiff's leſſor in September 1744 is not effectual. But 
the fine, and Per lotam curiam— The leſſor, by his entry in 1744, gained to him» 
well enough. ſelf a title ſuſſiclent to enable him to make the leaſe in the de- 


claration to have his title tried. | 


Rex ver/us Haines, for an Aſſault and Maihem. 


The benefit N information of Eaſter term laſt : upon Not guilty pleaded, 
ar the — _ A ——_ at the 1 ſummer are as the — — Vor- 
b defend. coſter, when the defendant did not think proper to pray the bene · 
ant after he fit of the late a& of grace, whereupon the Judge proceeded to try 
2 one the information, and the jury found the defendant guilty, who in 
bis trial, on Michaelmas term laſt moved that he might have the benefit of 
payment of the act upon payment of coſts, 15 
Full coſts, - 
Mr. Bathurſt for the King objected, that as the defendant did 
net think fit to pray the benefit of the a of grace at the time of 
the trial, he came too late; and cited Haqvk. P. C. lib. 2. c. 37. 
J 59. Kelyng 24, 25. Jenl. Cent. 129. Hales 8 252. and 
Ratefifft's coſe, ante, wherein the court refuſed to let him plead 
the act of grace, after he bad pleaded he was not the ſame perſon 
who was tried and convicted for high treaſon in the year 1715. 


Mr. Evans for the defendant ſaid, he pleaded Not guilty in 
Trinity term, and the ad of grace did not paſs till the end of it; 
and that the practice of the Old Bailey is to plead guilty, and then 
to pray the benefit of the af, which a man has no occaſion for 
before he bas confeſſed himſelf, or been found guilty by the jury. 


The court took time to conſider until this term, and now were 
of opinion that the defendant was entitled to the benefit of the 
af? of grace; but ordered that he ſhould pay the proſecutor full 


colts out of pocket, and gave particular directions to the maſter 
accordingly, | | | 
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1 


The Biſhop of Meath verſus Lord Belfield. In 


Error. 


UARE impedit brought in the Common Pleas in Ireland, Evidence, 
wherein Lord Belfield was plaintiff, and the Bi/boþ of Meath — 
defendant. The title made by the plaintiff in his declaration is, in che re. 
that the Earl of Roſcommon was ſeiſed in fee of the aduouſon of gitter of an 
the rectory of the church of C. in the dioceſe of Meath in groſs ; igen 158 
and being ſo ſeiſed, preſented one Nicholas Knight as his clerk, the patron's 
who was inſtituted and inducted in the year 1696; that in the name, parol 
year 1707 Lord Roſcommon granted the advoty/on to an anceſtor *v-ence _ 
of Lord Belfield, under whom he derives his title ; that upon the port to prove 
death of a former incumbent Lord Belfeld not preſenting in who was the 
time, the Bib of Meath preſented Benjamin Hog ſhaw by hk, ichble, * 
who being now dead, the plaintiff below ſays he preſented A. B. 


as his clerk, but the 5;/bop refuſes him. 


"i 


The 37/0 pleads he is entitled to the advamſen in right of his 
biſboprick, and that the late bi/bop collated Hog ſhaw as his clerk ; 
that Hog fbarw being dead, he collated Smith the preſent incum- 
bent abſque hoc; that the late Earl of Rsſcommon was ſeiſed in fee, 
whereupon iſſue was joined; ſo the ſingle queſtion to be tried 
was, Whether the Earl of Roſcommon was ſo ſeiſed? And in order 
to prove it, Lord Belſeld's counſel at the trial produced the 
biſhops regiſter book of the year 1696, in which the i»//izution of 
Knight was entered, whereby it appears that Knight was in/tte 
tuted ad rectoriam preditam per reſignationem Johannis T welves, 
but there is a blank left for the name of the patron, and in this 
inſtrument in the book there are theſe words, Nominamus ordi- 
namus facimus admittimus & inſtituimus N. Knight ad rectoriam 
prædictam una cum omnibus membris curamq; animarum, &. It 
not appearing clearly who was the patron, becauſe of the hun 
for his name, the Lord Beſſield's counſel offered to ſupport their 
cafe by parol ptoof that it had always been the common reputation 
of the country that the Earl of Raſcommon was ſeiſed of the ad- 
v2toſon, and preſented Nicholas Knight ; to which the bi/bop's 
counſel tendered a bill of exceptions, which was. ſealed by the 
judge who tried the cauſe, which was afterwards argued, and 
judgment was given for Lord Belfield, which the King's Bench in 
Ireland has affirmed, and now a writ of error is brought Here. 
It alſo appears upon the face of this record, that in the time of 
King Willium 3. there iſſued a commiſſon to the Biſhop of Meath 
to inquire and certify what clerks were incumbents, c. within 
the dioceſe, and by the bi/bop's certificate or teſtimonial it ap- 
pears that Nicholas Knight was incumbent of this church on the 
in/litution or collation of ſomebody, but it doth not appear upon 
which, or by whom, x: 
P4 This 


inſti utionor 
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This queſtion, whether the parol evidence excepted to be leg 


evidence to prove a ſeiſin in fee in Lord Rsſcommon, or be admiſſible 


under the circumſtances of this caſe, was argued by Mr. Foddrel 
for the op, and Sir Tamas Beetle for Lord Belfield, and after 
time taken to conſider, Lee C. J. Wright, and Denniſon agreed 
that it was admiſſible z Foſter J. contra. 


By three Judges, in/lituimus is a very ambiguous word, and 


there are many caſes thew it to be as well applicable to a collation 


as an inſtitution, ſo that the entry in the regi/iry was ſome evi- 
dence of an in/titution, as well as of a collation, and is ſtrength- 
ened ſomething by the commiſſion and certificate in the time of 
V. 3. the return whereof was made from the regiſtry; therefore 
as this written evidence might be either an n//:tution or a collation, 


ſurely the pare evidence was very proper to ſhew which it was, 


Serjeant in 
the guards 
car not be 
arreſted un - 
der 10 l. 


All the three 
witneſſes to a 
will muſt be 
examined if 
living. 


and being a matter /ub judice, was fit to be left to a jury; and 
judgment for Lord Belfield was affirmed. | 


Goodall's Caſe, B. R. 


G2924L T, a ſerjeant in the guards, was arreſted in the 
> Palace court for a leſs ſum than ter pounds, and being brought 
here by an habeas corpus, was diſcharged out of cultody upon'the 
mutiny act; for per curiam — A ſerjeant is inliſted as a volunteer, 
and is only a ſerzeant by parol of the colonel, and is reducible to a 
private man whenever the colcne! pleaſes, fo cannot be arreſted 
under 10/. | 


Townſend verſus Ives. At the Rolls, May q, 1 748, 


TH IS was a bill preferred by the legatees under the will of 

John Townſend, in order to have his real eſtate ſold for pays 
ment of their legacies, which are charged thereupon, againſt the 
heir at law of the teſtator who is an infant, and to have the will 
eſtabliſhed. There were zhree witneſſes to the will all now living, 
but only one has been cxamined, who proved the execution of it, 
and the atteſtation of the other n witneſſes. But bis Honour 
refuſed to eſtabliſh the will without the examination of all the 
witneſſes, for it is a rule that all the witneſſes if living muſt be 


examined to prove the vill : beſides, the heir at law is, in this 


caſe, an i»fant, who, if of age, bas a right to croſs- examine all the 
witneſſes; and as no admiſſion of this ſort can be received for 
an infant, this court muſt protect his right, and therefore muſt 
inſiſt upon all thoſe requiſites which he would have a right to 
inſiſt upon if he were of age, and capable of making a defence 


for himſelf, 
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Ramſden and another ver/us Macdonald, B. R. 
& i HE defendant being a native of Great Britain, in the year One attaint- 4 


1740 was a banker at Paris, and upon May 31, 1740, exe- £19 ireaton 1 
cuted a bond to the plaintiffs in the penalty of 2000 /., condi- mented þ 
| tioned for the payment of 10001. in May 1742; and bring fo a civil. i 
indebted came into England, and has been lately convicted and n. 
attainted of high treaſon, and being in priſon under ſuch convie- = 
tion and attainder, on the 26th of March laſt an affidavit was 1 
made that the defendant is indebted to the plaintiffs tor principal 1 
and intereſt on bond, in the ſum of 1200 /., and thereupon appli- 7 
cation was made to Lord Chief Juſtice Lee for leave to charge the 
defendant jn cuſtody with a writ at the ſuit of the plaintiffs, who 
granted leave accordingly, TIE" 


And in laſt Eaſter term it was moved for the defendant by Mr. 
Attorney-General, Sir Jahn Strange, and Mr. S-licitor- General, that 
the defendant might be diſcharged out of the cuſtody of the 
ſheriff of Surry as to this action at the ſuit of the plaintiffs; upon 
a ſuggeſtion that 25:5 was an infringement of the King's preree - 
gative, for that the King intended to pardon Macdonald upon 
condition of his tranſporting himſelf out of his majeſty's domi- 
nions and never returning again; and that it was impoſſible for 
him to perform the condition, if the court thould ſuſfer him to 
be thus charged by the plaintiffs. The court made a rule to thew 
cauſe, and this term cauſe was ſhewn againlt the defendant's 
being diſcharged, by a 5 


Mr. Henley for the plaintiffs—It was inſiſted, laſt term, that 
the king had power over the defendant's body and goods; but it 
appears by Lord Cole s 3 Int. 215. that although judgment be 
given againſt a man in caſe of treaſon, yet his body is not forfeited 
to the king, but until execution remains his own ; and there- 1 Sid. go. 
fore if he be ſlain before legal execution, his wife ſhall have an 21 
appeal, fo that he cannot be ſaid to be civiliter mortuus, for he 33. 
may purchaſe lands to him and his heirs, may be charged in exe- 
cution 


218 


Vide 1 Lex. 
124. 146. 


Dyer 245. 


TRINITV TERM, 21 & 22 Ges. II. 1748. 


cution at the ſuit of a ſubject, and ſhall be compelled to anſwer at 
other men's ſuits, and ſhall not be permitted to 7 the attain- 
der : this does not at all affect the prerogative of the crown, for 


the king may pardon ab/o/utely or conditionally, but not conditionally 


ſo as to hurt an innocent creditor. In the caſe of Banniſler v. 
Trrufjl, Cro. Eliz. 516. it is determined that one attainted could 
not plead his attainder in an action of debt, but was obliged to 
anſwer, by three judges againſt one, which opinion has ever ſince 
been adhered to. 1 Sid. 159. 1 Keb. 649. Sir Cha, Stanley's | 
aſe 723. Ney 1. Mor 753. 


Foxworthy's caſe, Salk. 500. was relied upon for the defend- 
ant, but it is very different from the caſe at bar; Foxwerthy came 


to the bar and pleaded his pardon, which was allowed, where- 


upon ſome. of his creditors that inſtant moved for leave to charge 
him with actions; the preſent caſe is of a perſon regularly 
charged before any pardon be pleaded 3 Foxwworthy's pardon being 
allowed, he was no longer in cuſtody of the Manſbal, fo could 
not be charged. Wy 


It. is objedted, the pardon is not for the benefit of creditors ; 


but this I deny, for by the operation of law it is clearly ſor their 
benefit. 


It formerly uſed to be a trick for perſons greatly indebted to 
get themſelves indicted for ſome crime within the benefit of clergy, 
to defeat their creditors by pleading they were attainted, and ſo 
not obliged to anſwer; but it has ever fince been held, that a 
perſon attainted may be ſued, 


This court will permit bai for a defendant in a civil ſuit (who 
becomes attainted) to bring him into court by a habeas corpus, and 
to ſurrender him to the marſhal for a moment in diſcharge of 
themſelves, and then will remand the criminal to Newgate, as 
was done in the caſe of the bail of Peter Burgoyne. 


Lee C. J.—There is no doubt but a perſon attainted may be 
ſued, Leave has been given by me to charge the defendant, and 
therefore you mult move to diſcharge my order, before you can, 
do any thing, for while that ſtands the defendant is regularly 
charged ; therefore the 1 rule to ſhew cauſe why the de- 
fendant ſhould not be diſcharged at the plaintiff's fuit muſt bg 
diſcharged, which was fo ordered per totam curiam. 5 
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Ryley ver/us Parkhurſt and two others. B. R. 


TR ESPASS for taking and impounding the cattle of the 
plaintiff at Teddington in the county of Mirddleſex. All the 

defendants plead the general iſſue, and thereupon iſſue is joined, 
Two of the defendants plead another plea, (without ſaying b 
leave of the court,) that one of them is ſeiſed of a certain col. 
at King flon in Surry, and the other as his ſervant, and juſtify 
the taking the cattle there damage feaſant, and that they drove 
them to, and impounded them at Teddington, as it was lawful 
for them to do. The plaintiff demurs, and therein ſays that the 
plea is uncertain, informal, and double, but does not ſay what 
the duplicity is. 

Lawſon for the plaintiff— /, This is a double plea, for the 
general iſſue is an anſwer to the whole declaration, and the other 
plea is not ſaid to be with leave of the court. 


2dly, The damage feaſant is local, and the defendants ought to 
have traverſed the taking and impounding at Teddington, or any 
where elſe than at King fon. Cro. Elia. 705. 2 Lutw. 1435+ 
Benjamin v. Howell, Mich. 18 Geo. 2. ante 81. 


Serjeant Bootle, contra - As to the % objeCtion, Bartholomew 
v. Ireland, Mich. 11 Geo. 2. B. R. Treſpaſs for breaking and 
entering plaintiff's chambers in Staples- Inn, the defendant pleaded 
ſeveral pleas without ſaying by leave of the court, which was ſhewn 
for ſpecial cauſe of demurrer ; but the court only ſaid it was an 
irregularity, and held it good on a demurrer ; Sir 7oha Strange 
was for the plaintiff, and my/elf for the defendant, who had 
judgment, and the dup/icity muſt be pointed out by the demur- 
rer, which is not done here. Salk. 219. Compns 115. 


As to the 2d objetion—The juſtiication is a good anſwer 
without a Zraver/e, for the impounding at Teddington is a de- 
taining and taking at Teddington, and to have traverſed the taking 
at Teddington would have been a good cauſe of demurrer ; or if 
iſſue had been joined on ſuch a traverſe, the defendants mult 
have been gone for the reaſon aforeſaid ; and of this opinion 
was the court in both points, and judgment for the defendant 
per totam curiam, ; | 
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Smith, on the Demiſe of Taylor, ver/izs Mann. B. R. 


FECT MENT for three houſes at Deptford in Kent ; the caſe 
reſerved at ni prius for the opinion of the court was thus 
ſlated, viz. That Richard Mann in 1741 demiſed the premiſes 
to A. B. for 500 years by way of mortgage, to whom the plain- 
tiff's leſſor is executor; the mortgage becomes forfeited, and this 
ejectment being brought, the defendant obtained a rule to defend 
as landlord in caſe the tenant did not appear : and at the trial it 
was inſiſted upon for the defendant, that the plaintiff ought to 
prove that the defendant or his tenant was in poſſeſſion af the 
premiſes in queſtion, and failing in that, Mr. Juſtice Burnett, 
who tried the cauſe, was of opinion the plaintiff had fa;led in 
proving his caſe, but reſerved it for the opinion the court; 
and now upon debate it was held clearly fr fam — That it 
was neceſſary to prove the defendant. or his /-1ant in poſſefſion 
of the premiſes, for the rule is, that the /andlord ſhall defend 
ſor the premiſes only whereof his tenants are in pſzion, and 
the party does not admit himſ-If to be /andlord of auy premiſes 
which the plaintif may make title to, but of ſuch only as were 
in poſſeſſion of thoſe tenants, The poſiea was ordered to be de- 
livercd to the defendant, | | | 


Jeffreys verſus Walter. B. R. 


DT upon a bond; the defendant craves oyer thereof, and 

ſets out the condition, that whereas one F. Parſons, by bond 
of the ſame date, is bound to the plaintiff in the penal ſum of 
1000 J. to pay him an annuity of 100 J. per annum at the four 
uſual feaſts, during their joint lives; now the condition of this 
obligation is ſuch, that if J. Parſons during the joint lives of him 
and 7effreys ſhall pay him the annuity, then this preſent obliga- 
tion to be void, otherwiſe to remain in force; quibus lectis et 
auditis ; the defendant ſays he ought not to be charged, becauſe 
be ſays that after the 1/7 of May 1711, and before the making 
the ſaid bond, diz. ſuch a diy and year, certain perſons un- 
known to the defendant, who ityled themſelves of the county of 
Kent, played againſt certain other perſons who ſtyled themſelves 
all England, at a certain game called cricket, and that the plaintiff 
won of Par/:ns 25 guineas on a bet upon tick upon the ſaid game, 
and alſo won of him a ſecond bet upon another game at cricket 
played hetwcen the ſame perſons, the ſum of 25 guincas upon 


tick; and that thereupon it was agreed between the ſaid Par fons 


and Teffreys, that if the ſaid Feffreys would advance to the ſaid 
Parfons 4471. 10. to make up the e loft bets 5001. he the 
laid Parſons would give him the ſaid recited bond to pay him an 

a annuity 
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annuity of 100 J. a year during their joint lives; and the defend- 
ant avers that the preſent bond was given by him to the plaintiff 
(as a collateral ſecurity) for money uon at play, and that it is void 
by the ſtatute, Plaintiff demurs, and defendant joins in de- 
murrer. 


It was argued for the plaintiff that cricket is not a game within 
the meaning of the fat. 9 Anne, and 2dly, that the preſent bond 


was not given for money won at play, whatever the bond given 
by Parſons might be. ; 


For the defendant it was inſiſted, that cricket is a game though 
not mentioned in the ſtatute, and comes under the general words, 
or any other game or games whatever ; it is (to be fure) a manl 
game, and not bad in itſelf, but it is the ill uſe that is made o 
it, by betting above 10/, upon it, that is bad and againſt the 
law, which ought to be conſtrued largely to prevent the great 
'miſchief of exceſſive gaming. 


If Parſonꝰs bond be void, there is no doubt but the defend- 
ant's bond is ſo too, for which was cited Salt. 344. a cafe put 
by Holt C. J. as in point. The court inclined to give judgment 
for the defendant that cricket is a game, and that the preſent bond 
is void; but it ſtood over for further argument and the parties 
agreed, ut audivi. ets 


Price ver/us Griffith. B. R. 


R. Phillips moved to change the venue from Briſtol into Gla- 
morganſhire upon the common affidavit, and cited Tindale 

v. Gwynne in Trinity term laſt, wherein there was a rule to hew 
cauſe why the venue ſhould not be changed from London to Car- 
marthen, which was made abſolute the laſt day of that term, 
upon an affidavit of ſervice when the court was full. But now 
Denniſon and Faſter Juſtices (being only in court) refuſed to 
make a rule to ſhew cauſe, and defired Mr. Phillips to ſtir it 


again when the court was full, that the matter might be fully 


conſidered, for it was of great conſequence. 


The next day Mr. Phillips moved it again, when Lee C. J., 
Denniſon and Foſter were in court, and made a rule to ſhew cauſe, 


but declared it ſhould not be made abſolute without hearing the 
other ſide, 


And now Mr. Evans came to ſhew cauſe, and inſiſted that as 
this court could not try it in Wales, the venue ought not to be 
changed, and if the court ſhould think fit to change the venue, 


yet 
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yet the cauſe muſt be tried in an adjacent county; that the court 
of Exchequer conſtantly refuſe to change the venue into Wales. 


Mr. Phillips 2 contra—If the venue be changed it may be tried 
de vicineto, viz, in the next adjacent county to Glamorgan, and 
this court cannot be ouſted of ſuriſdiction into Wales but by plea. 
Chapman v. Maddiſan, Paf. 12 Geo. 2. and the defendant cannot 


now plead in abatement, the time for pleading a dilatory being, 


now expired, and the defendant by this application admits the 

W juriſdiflion ; this court may ſend the record to be tried in the 
next adjacent county; and if the venue cannot be changed into 
Wales great inconvenience will enſue, for a poor Welchman may 
be drawn from his own country to defend himfelf in the 
moſt remote county in England. ; 


Per curiam The cafe of Tindale v. Cwynne paſſed ſub filentio; 
this is a matter of great conſequence, and muſt ſtand over to be 
conſidered, * | | 


The venue N. B. It was ſaid by Sir John Strange in the caſe of Tindale v. 
ee Grynne, that the Exchequer frequently change the venue into 
a loo 1 ales, and that in Markham v. Norton this court changed it from 
counties pa · Cumberland into 8 Paſ. 8 Geo. 2.; and in Gowan v. 
— Fallner, 9 Geo. 2. this court changed it from Middleſex to 
contra, © Cheſhire; and in 2 La. Raym. 1418. it was changed into Cheſhire, 
for this court can ſend down the record by mittimus to be tried 
in the next adjacent couuty; but Sir John admitted that in 
Moore v. Fernyheugh this court refuſed to change the venue from 


Londen to Carmarthen. 


Rex ver/as Ellers. B. R. 


A perſon in- THE defendant was indicted for inſulting Mr. Burdus, a juſtice 
dicted for of peace, in the execution of his office, Mr. Recorder 
Joftice of of London moved that the defendant's recognizance might be diſ- 
peace ſhall charged upon an affidavit that Mr. Burdus was dead, and that the 
_ 0 defendant has been in gaol ever ſince Ofober laſt. Mr. Attorney- 
fromthe General oppoſed this. Per curiam—This is a matter well becoming 
| proſecution the government to-proſecute, and the defendant muſt either plead 
alttwugh de Not guilty, or confeſs the indictment; ſo he pleaded Guilty, 


=" * and ſubmitted to the judgment of the court. 
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Waters verſus Bovell. B. R. 


RESPASS: the defendant juſtifies for toll at Hounſlow, and Leave given 
pleaded two pleas in Hilary term laſt; and in this term, 7 24 a plea 
aſter iſſue joined, obtained a rule to ſhew cauſe why he ſhould terms face 
not have leave to amend his two pleas, and to add a third plea. the firſt pleas 
Upon ſhewing cauſe Mr. Ford objected to adding the third plea, 4 Rm 
becauſe it was now tt terms ſince the defendant pleaded ;z and 
compared it to the courſe of the court not to give a plaintiff 
leave to add a count after #wo terms. But per curiam (abſente 
Wright J.) — The rule muſt be abſolute upon paying coſts, | 
as to amending the two pleas, and adding a third; for there 1s 
no time limited for application to the court to plead ſeveral 
pleas; the reaſon why à plaintiff muſt apply for leave to add a 
count within rue terms, is becauſe he is obliged to declare within 
teu terms, otherwiſe he wil-be out of court, and a new count 
is conſidered as a declaration; and the plaintiff's being refuſed 
after #209 terms to add a count, is not under ſuch difficulty ag 
the defendant would be if he were refuſed to add a plea after 
7109 terms, becauſe the plaintiff may have a new action. Ser- 


jeant Draper for the defendant. 


Lord Brooke ver/us Stone. B. R. 


DEBT upon a bail-bond ; the defendant, the bail“ has pleaded To : ball 
that the bail- bond was really executed after the return of- bond, the 


the writ, whereby the principal defendant was arreſted, and — 


that the bond is dated before the day it was executed, and is taken after 
void by the ſtatute. The plaintiff demurred, and defendant — 1 


joined, F — 
princigal, Demurrer. In the bond to the ſheriff. 


A ſide-bar rule for the ſheriff to return the writ againſt the The plain- 
principal defendant having been obtained upon a ſuppofal that gs not 
the bond is bad, it was now moved that the fide-bar rule might rarely 
be diſcharged, becauſe the plaintiff has had an aſhgnment of the iff torewrn 


bail-dond. „ 
againſt the 
_ Priac'pal defendant before it be determined whether the bond be good or not. 


Per curiam—lf a plaintiff accepts an aſſignment of a bail-bond, it a plain 
he cannot have a rule for the ſheriff to return the writ ; at pre- <cepts an 
ſent it. remains to be determined whether the bond taken be good 9 
or not, and for any thing that yet appears to us the bond may be bond, he 
good; and if it be ſo, the plaintiff's taking an aſſignment thereof chi call 
amounts to a return of the writ, and therefore you come too ſoon — "mg 
to move to diſcharge the ſide- bar rule; ſo let it be enlarged until turathewrir. 


it be determined whether the bail-bond be good. 
Note ; 
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Note ; The defendant in his plea avers that the writ was re- 
turnable the 23d June, and that the bond was taken and exe- 
cuted afterwards, and trayerſes that it was taken before the return 


of the writ. 


Pawlet verſus Pawlet. In Chancery. 


Leb Paæulet having a power under his marriage- ſettlement 

of diſtributing 30, ooo. which was ſettled for his younger 
children's fortunes, in ſuch ſhares and proportions as he ſhould 
think fit, appointed 29,900 J. to his fon Ann Pawlet, ſubject to 
the deviſes in his will, and ditected the other 100/, to be 
equally divided amongſt his younger children. 


Per Lord Hardwicke—This is void as an appointment, becauſe 
where a fathet has only a power of appointing or diſtributing por- 


tions, which are to be raiſed in all events, in ſuch ſhares and 


proportions as he ſhall think fit, he cannot annex any condition 
to the payment of any ſhare which he appoints; and if ſuch 
condition annexed is for the father's own benefit, it will then 
have the appearance of fraud, therefore this court will look upon 
ſuch appointment to be void; otherwiſe it is where the portions 
are not to be raiſed at all without the father's appointment, for 
there the father may annex a condition. Where the appoint- 
ment to a particular child is evaſive and illuſory, this court will 
ſet it aſide, and will not allow ſuch inequalities to be made 
amongſt children, as appear to be unconſcionable and unreaſon- 
able. However in the preſent caſe the parties in this cauſe 
having agreed to abide by Lord Pawlet's intention and will ſo far 
as could be collected; the decree was made accordingly. 


Dunſtan and his Wife ver/as Burwell & al. B. R. 


DET for a penalty in articles of agreement made between the 

plaintiffs and defendants, whereby the defendants agree, 
under a certain penalty, to grind all their corn and grain at the 
mill of the plaintiffs, and this penalty is agreed to be paid by the 
party offending to the partics offended or injured, Upon a de- 
murrer to the declaration, Serjeant Bootle objected for the de- 
fendants, that the wife of the plaintiff ought not- to join in this 


action. 4 


But on the other ſide it was ſaid by-Mr. Ford, that it is ſtated 


in the declaration that the mill is the mil} of the hutband and wife, - 


and that the aQion would ſurvive to her, and the agreement is 
expreſsly with them both; and that it is a general rule that in 


every cafe where the action will ſurvive to the wife ſhe mult be 


joined, 


.. 
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joined, and both the plaintiffs are injured; and of that opinion 
was the whole court, and gave judgment for the plaintiffs. 


Doe verſas Carleton. B. R. 


N ejefment a ſpecial caſe made at n, prius for the opinion of 
the court. 


| 


Richard Lee being ſeiſed in fee of the lands in queſtion, and 
having only one child Henry his ſon and heir unmarried, in 1700 
made his will, and deviſed his lands in theſe words, viz. “ I give, 
« deviſe, and bequeath unto Fane my now wife, the right of all 
« my meſſuages and tenements, both lands and leaſes not made 
« unto her in jointure, to be by her received and enjoyed im- 
« mediately after my deceaſe for the term of three years, — 
« yided ſhe continue ſo long ſole and unmarried, and not other 
« wiſe. Item, I give, deviſe, and bequeath, after the determin- 
tt ation of the ſaid three years, all that tenement called A. 
« (which are the lands in queſtion) to Henry my ſon during the 
« term of fourſcore and nineteen years, if he happen ſo long to 
« live; and from and after the determination of that term, for 
« and during one other term of fourſcore and nineteen years, if 
© ſuch woman as ſhall be his wife ſhall happen ſo long to live; 
« and after the ſaid two terms, or the death of Henry and ſuch 
« 2w9man as ſhall be his wife at the time of his death, then to 
« the heirs of his body lawfully begotten, and the heirs of their 
i ſeveral bodies iſſuing; and for default of ſuch iſſue, to the 
« ſaid Jane my wife during the term of her natural life, and 
« after her deceaſe to E Lee, ſon of E. Lee my brother, and his 


« heirs for ever.“ 


Soon after the making his will the teſtator died ſeiſed, leaving 
Jane his wife and Henry his only ſon and heir; whereupon Jane 
entered into the premiles, (being no part of her jointure,) and 
received the rents for three years; then Henry the ſon entered 
and was ſeiſed, and afterwards married Mary Watſon, and con- 
tinued in poſſeſhon till the year 1718, when he died, leaving 
Mary his wife, (who was poſſeſſed of the premiſes and died in 
1721) and two daughters by her, viz. Elizabeth the wife of Jahn 
Salter, and Mary Lee, who are the plaintiff's leſſors, and no other 
iſſue, who were both infants at the time of their mother's death, 
and within ten years after they came of age brought this eject- 
ment; and the queſtion is, Whether the leſſors of the plaintiff 
have a title under this will as heirs of the body of Henry Lee; 
which was twice argued at the bar, by Serjeant Belfield and Mr. 
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fendant. 
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It was objected for the defendant that the deviſe to the heirs 
of the body of Henry Lee was void, and that if it can take effeQ, 
it muſt be by one of theſe three ways; 1½, Either as a preſent 
deviſe; or, 2dly, As a contingent remainder ; or, 3dly, As an 
executory arise | 


1/, That it cannot take place as a preſent deviſe, becauſe 
Henry Lee was not married at the time of the teſtator's death, 
and therefore there was no body to take. 2dly, It cannot take 
effect as a contingent remainder, becauſe there is no freehold to 
ſupport it. And 3dly, It cannot take effect as an executory de- 
viſe, of which there are only three kinds; ½, Where the de- 
viſor departs with his whole fee- ſimple, but upon ſome contin- 
gency qualifies that diſpoſition, and limits a fee on that contin- 
gency; the 2d ſort is, When the deviſor gives a future eſtate to 
ariſe upon a contingency, but does not depart with the fee at 
pore but ſuffers it to deſcend to his heir; the 3d ſort are of 
eaſehold intereſts or terms for years; and the prefent deviſe is 
none of theſe three ſorts. 


For the plaintiff it was admitted not to be a preſent deviſe, nor 
a contingent remainder, becauſe there was no freehold to ſupport. 
itz but it was ſtrongly inſiſted that the teſtator's intention was 
clearly to provide for his ſon and his ifſue, and if his intention 
can poſſibly take place by law it ſhall, and there is no way for it 
to take effect but by way of executory deviſe. 


And now Lee C. J. delivered the opinion of the whole court, 
that it was an executory deviſe, being to take place in futuro, and 
within the compaſs of lives in being; and the poſtea was delivered 
to the plaintiff. 


Watſon verſus Richardſon. B. R. 


F ak JON by bill; ſpecial demurrer ſhews for cauſe, that there 
are no pledges to proſecute. Ford for defendant cited Bro. 


tit. Bill, p. 15. Pledges, p. 11. Dyer 288. pl. 53. and many 


other caſes. Draper Serjeant for the plaintiff= Pledges may be 
found at any time pending the ſuit; Curia, Will you move to 


. amend and add pledges? Adjourned, and gave leaye to moye 


to amend. \ 
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Reech and Green, Executors of William Kennin- 
gale of Hitcham, ver/us John Kenningale, Exe- 
cutor of William Kenningale of Elmſet. In 
Chancery, 


-- 


ELENA Kenningale of Elmſet having two nephews, the 

defendant John Kenningale and William Kenningale of 
Elmfet, in 1734 made his will, and John K. his ſole executor, 
and committed to him the cuſtody thereof, Eight years. after- 
wards, on the 8th of November 1742, the teſtator being ſick and 
weak, ſent for the miniſter of the pariſh to pray with him, who, 
among other diſcoutſe he had with the teſtator, aſked him if he 
had ſettled his worldly affairs, who anſwered he had not, but that 
he would ſend for his nephew John K. who had his will, to come 
to him the next day, and alſo deſired the miniſter to come to 


him at the ſame time to aſſiſt him in making ſome alteration in 2 


his will in favour of his nephew William, to whom he recollected 
he had left nothing. Accordingly, the next day the miniſter and 
the two nephews met all togerher in the room where the teſtator 
was lying ill in bed: after they had been together ſome time, 
the miniſter ſaid, If there is any thing for me to do it is time 
10 to go about it, for Iam obliged to be gone elſewhere ;” where- 
upon the nephew John K. produced the will, which was not 
ſealed up in any cover, but open, and the teſtator deſired the 
miniſter to read it over, who did ſo in the preſence and hearing 
of the teſtator and his two nephews, whereupon his nephew 
William in a modeſt manner faid, Uncle, you promiſed to 
« give me 1901. The teſtator anſwered, “ Yes, I did;“ and 
turning his face towards his executor ohn, defired him to pay 
William X. the 100 J.; whereupon John promiſed the teſtator 
that he would pay William the 100 l, and told the teſtator that 
he need not make any alteration, or. inſert it in his will, for if 
Milliam goubted his performance of the promiſe, he would then 
give him his bond or note to pay it him; upon which the teſ- 
tator and William were ſatisfied, ' and no alteration was made in 


the will. 
Q 2 The 
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The next day the teſtator died, and ſome time afterwards William 
the nephew alſo died, and having made his will and the plaintiffs 
his executors, they have brought this bill againſt bn K. to be 
paid this 100/., ſetting forth the matter above ſtated. 


The defendant put in ſeveral ſhuffling anſwers, but upon the 
whole he admitted he had the cuſtody of the will, and that the 
parties all met at old William's houſe, and the miniſter read the 
will as in the bill; but ſays, that when the nephew William ſaid, 
« Uncle, you have given me nothing,” the teſtator made no 
anſwer, but after William had repeated thoſe words ſeveral 
times, the teſtator at length ſaid to the defendant, « You may 
« give William 100 J.;“ to which the defendant anſwered, © He 
& would do every thing that was juſt and right according to his 

1 « will, and that Mr. Haynes (who was the miniſter then pre- 
| « ſent) ſhould know it.” Then he goes on in his anſwer, and 
denies that the teſtator deſired him to give Villiam 100/., but 
believes he might ſay, *+ He would pay him 100/., or give his 
« note or bond for it, but that he only made this offer to prevent 
«- Milliam from importuning the teſtator, who was very ſick and 
| « weak.” Then he goes on in the ſame manner, and denies 
5x} that he promiſed to pay Wiliam the 100/., or to give him his 
note or bond for it, and cannot ſay what words the teſtator uſed 
upon the ſaid occaſion of meeting, and is doubtful whether he 
/ was of ſound mind : that the teſtator did not ſend him orders to 
| | bring the will, but defired him to bring it the next time he came 
14 to him: that he was generally at the teſtator's houſe every day 
| when buſineſs did not hinder him: that he cannot form any be- 
lief as to the teſtator's intent to alter his will in favour of William, 
aud admits he refuſes to pay the 100/., as it is not inſerted in the 
written will. 


The plaintiffs proved the charge in the bill by Mr. Haynes the 
bY: 2 miniſter : the apothecary who attended him, proved the teſtator 
Hit i a day or two before his death declared he had not ſettled his 

worldly affairs, and another witneſs proved that about three 
months after the teſtator's death the detendang acknowledged to 
one Mr. Stearn that the teſtator had left Villiam 100 l., but that 
he ſhould not be in a hurry to pay it him till the year and day was 
up; upon which Mr. Stearn aſked the defendant if he would 
then pay it; to which he anſwered, that upon his honour he 
would pay it then. WF | 


Lord Chancellor—This is a plain fraud upon the teſtator, and 
the plaintiffs might almoſt have heard the cauſe upon bill and 
anſwer; for although the defendant has ſhuffled in ſuch a man- 
ner, yet he has in effect admitted the ſubſtance of theHill, and 
I would go as far as poſſible to fix the defendant perſonally ; and 

A tho promiſe or declaration after the-teſtator's death had been 


made to William the nephew inſtead of Mr. Stearn, I would have 
| 5 decreed 
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decreed the defendant to have paid the 100/. out of his own 
aſſets, but I think that would be going a little too far as this caſe 
is; and if there be not ſufficient aſſets, I cannot let the plaintiffs 


in, pari paſſu with the other legatees, for that would be to alter 


the written will; but 1 decree the defendant the colts of the 
cauſe until this time, and that an account be taken of the teſta- 
tor's perſonal eſtate, and the plaintiffs to be paid out of the re- 
ſidue, and reſerve the conſideration of ſubſequent colts. 


Baldwin and Alder ver/us Rochford, In Chancery. 


THE plaintiffs were ſuilors on board the Prince Frederic priva- 

teer, which took a great prize called the Marquis D' Antin, 
the cargo whereof was chiefly gold, and carried her into Kinſale 
in Ireland, while they were in that harbour the two plaintiffs 
got on ſhore, and having there run into debt, ſent to their cap- 
tain to deſire he would advance them ten pounds in part of their 
ſhares of the prize money, which he refuſed to do, and threat- 
ened to prick them as run away from the ſhip. 


The defendant knowing this and the circumſtances they were 
in offered to buy their ſhares of the prize, at the ſame time re- 
preſenting to them the danger they were in of loſing them, either 
in caſe they were pricked by the captain as run away, or if the 
prize ſhould happen to be retaken before ſhe got to England, 
telling them the Hreſt fleet was out, Cc. Whereupon and in 
conſideration of 150 /. paid to Baldwin, and of 130 J. to Alder, 
they aſſigned their reſpective ſhares of the prize, and of what 
they might afterwards become entitled to, to the defendant ; and 
it coming out that the plaintiffs* ſhares amounted to about 600 J. 
a-piece, and that the defendant knew this, the plaintiffs have 
therefore brought their bill to be relieved againſt this bargain, 
upon the foot of impoſition and public inconvenience, in caſe ſuch 


bargains be ſuffered to ſtand, and ſet ſorth the matter as above, 


which was proved, | 


For the defendant it was inſiſted that he ran a great riſk, for 


that pollibly the ſhares might be leſs than what he had really 
given for them, and that before the prize could be got ſafely into 
ſome Engliſh port, there was both the danger of the ſeas and of 
the enemy, and if ſhe was loſt or retaken he would loſe all his 
money. | 


1 


Lord Chancellor The general head of equity which the bill 


goes upon, is fraud and impoſition; and, ½, Here is a preſs 

tion of fraud ariſing from the circumſtances appearing in 

cauſe, and the great value of the thing ſold in proportion to the 

ſmall price paid for it; and although it is — Apa down 

both at law and in this court, that fraud ſhall never 
"OY 


preſumed, 
yet 


Contract 
with two 
ſailors for 
the fale of 
their prize 
money ſet 
aſide on the 
foot of im- 
poſition and 
public ineon · 
venience. 
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yet an evidence of fraud may ariſe from the circumſtances and nay 
ture of the contract. | 


2dly, Here is actual fraud proved, and appearing upon the face 
of the bargain, 


And 1f, Here is an evidence of fraud appearing upon the cir- 
cumſtances of the contract, from the inequality of the price to 
the value of the thing ſold. - If the plaintiff Baldwin was 2 
quarter-maſter (as it ſeems he was), it is admitted his ſhare will 
be about 900 J., if he was only a common man 600 l., and the 
other plaintiff's ſhare is about 400 J. So that one plaintiff hag 
ſold his ſhare for about a fourth, and the other for little more 
than a fourth of the value. In the caſes of marriage brocage bonds, 
contracts with young heirs, & c. this court conſtantly ſets aſide ſuch 
bargains, upon the principles of public policy, and becauſe of the 
great inconveniences ſuch contracts would be to the public if 
they were ſulfered'to be valid. 


There cannot be a more uſeful ſet of men to the public, nor a 
more unthinking ſort of people, than common ſailors, who, as ſoon 
as ever they get on ſhore, for the ſake of a little immediate plea- 
ſure are willing to part with their right to any thing in expeFation, 
for à very little in poſſeſſion; and this is the ſenſe of the legiſla- 
ture, both from the at. 1 Geo. 2. aud the 20 Geo. 2. c. 24. 
whereby they have taken notice of them as a ſet of men not fit 
to take care of themſelves, and therefore have taken care of them 
againſt themſelves. I do not ſay that every contract with a ſailor 
is void, or ought to be ſet aſide, but every contract with them 
mult be fair. © A failor ſhall not be held to bail for leſs than 20 4, 
and therefore nobody will lend one of them twenty ſhillings un- 
leſs he gives his note for 20 /., which none of them ever refuſe, 
and do it every day in Wopping, which ſhews what I have before 
faid to be true, that they will do any thing for a little ready 
money to enable them to take their pleaſure. f 


It has lately been determined that aſſignments of this kind are 
good at law, and give the aſſignee a legal demand againſt the 
agent for the ſhip for money received for the aſſignee's uſe 
though a court of equity might relieve in ſome caſes z but this I 
think was going a great way, and the /t 20 Geo, 2. was made 
to prevent the expence of ſuits in equity. 


As to the inequality of the price paid, it is ſaid for the defend- 
ant that can be no reaſon to fet aſide the contract, conſidering 
the riſk he ran of loſing his money; and although by the Roman 
Jew the contract was void when the price paid was not half the 
value of the thing ſold, yet that lau was never eſtabliſhed in 
England, nor does our law fix any certain proportion that the 


In 


MrcHAELMAS TERM, 22 Geo. II. 1748. 


In anſwer to this, I think ht alone, without any other matter 
appearing in the caſe, would not be a reaſon to ſet aſide the con- 
tract in this caſe; but taking all the circumſtances together, (and 
Junfa juvant,) that it appears the defendant had made inquiry 
into the value of the ſhares, and applied for that purpoſe to the 
eaptain, had told the plaintiffs oy were in danger of being 
prick'd run away, and alarmed them with the danger of enemies 
and the ſea, ſhews plainly there was impoſition ; ſo it appears the 
defendant moſt probably knew the value of the ſhares better than 
the plaintiffs z for though one of them was a quarter-maſter, yet 
it doth not follow from thence that he knew the value, for the 
head-officers endeavour to keep that a ſecret as much as poſſible 
from every body in the ſhip, for reaſons obvious to any one. As 
to any hazard the defendant might run, that is nothing, becauſe 
it y—_ the ſhares were inſured at 4/. per cent. from Kinſale to 
London, 


2dly, The aſſignment itſelf is pretty extraordinary: it is, “ All 
« and ſingular ſuch ſhares of pay, wages, bounty-money, prize- 
« money, plunder-money, and all monies as now are, or here- 
6 after ſhall be payable to me out of the Prince Frederic and Duke 
e privateers.” Now the plunder-money is a diſtin thing, and 
might take in what theſe perſons might be entitled to by going 
in theſe privateers at any time afterwards : this ſhews a bad in- 
tention in the defendant, and that plaintiffs did not mind what 
they were doing, and that the defendant was very ſharp, and is 
ſome evidence of act fraud. | 


Upon the whole, the plaintiffs muſt be relieved ; and there · 
fore I order the aſſignment to be ſet aſide, but not ſo abſolutely 


but that it ſhall ſtand as a ſecurity for what is due to the defend- 


ant Rochford, and that he ſhall only have his principal money 
with intereſt at 5/. per cent. and that the managers of the prize 
ſhall pay the plaintiffs the reſt of their ſhares, that Rochford ſhall 
pay plaintiffs their colts as between them and him till this time, and 
that the plaintiffs ſhall pay themanagers their coſts to this time, 


Van Morſell verſus Julian. B. R. 


THX plaintiff being a merchant at Amſterdam, and the de- 
fendant reſiding at London, indebted to him in a large ſum 

of money: the plaintiff made oath of his debt before a Burgo- 
maſter in Holland, who certified an account thereof to the plain- 
tiſl's agent here who makes an affidavit that he believes the ſaid 
oath and account current are true, and thereupon ſues out a writ 
and holds the defendant to ſpecial bail; and now Mr. Evans 
moved that common bail might be accepted, inſiſting that this is 
not a pſitive affidayit of the 1 's cauſe action, which = 
4 » 
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fat. 12 Geo. 1. requires for this purpoſe. Mr. Ford for the plain- 
tiff cited Loveland v. Baſſett, Trin. 16 Geo. 2. where an aſſignee 
of a bond ſwore that the obligor was indebted in go/. for prin- 
Cipal and intereſt upon the bond, as he believed ; and it was held 
ſuſſicient to hold the defendant to ſpecial bail. | 


Per curiam — A poſitive affidavit of the cauſe of action is always 
required, and affidavits going only to belief have often been held 
inſufficient; and in the caſe cited by Mr. Ford there was ſome- 
thing more than in the preſent caſe, for the aſſignee had the 
bond in his own cuſtody, which of itſelf was ſome evidence of 
the debt, and the preſumption muſt be that it was not paid, as 
the bond was not cancelled or given up to the obligor ; ſo the 
rule for common bail was made abſolute, 


Reynolds verſus Kennedy. B. R, 


If the con- W by TION upon the caſe for a malicious proſecution brought in the 
1 King's Bench in Ireland : the declaration ſets forth, that the 
— deſendant upon ſuch a day and year, with an intent to injure and 


and paving Oppreſs the plaintiff, at ſuch a place, in the hold of a certain ſhip 


de by called the Unity, the property of the plaintiff, and under the 


ſub-com- 


miſſioners, hatches of the ſaid ſhip, unjuſtly ſeized and detained ſixty-one 
be reverſed hogſheads of brandy, the property of the plaintiff, and removed 
1 it into the king's ſtore-houſe; that the defendant exhibited an 
appeal in information againſt the plaintiff before the ſub-commiſſhoners of exe 
Ireland, an c;/e to oppreſs the plaintiff falſely and maliciouſſy, alledging that 
1 * the ſaid fixty-one hogſheads of brandy were brought into Cork in 
proſecution the ſaid ſhip, and were intended to be carried away again without 
does not lie due entry firſt made, or payment of the duty; that the /ub- 
og te commiſſioners condemned the brandy, but upon an appeal to the 
for the judg- commiſſioners of appeal they moſt juſtly reverſed the judgment of 
0 of the the ſub-commi//ieners, and ordered the brandy to be reſtored to the 
milo plaintiff, whereby the plaintiff has been put to great coſts and 
ſhews there damages, and therefore brought this action. The defendant 
1 pleaded Not guilty, and the jury upon the trial gave a verdict 
che inform, for the plaintiff, and 3717. 175. 10d. damages. But the court 
tion and pro- Of King's Bench in Ireland have given judgment that the plaintiff 
ecution. ſhall take nothing by his bill, and that the deſendant may go without 

day ; that is to ſay, ey have arreſted the judgment. The plaintiff 

has brought a writ of error ; and the error aſſigned is, that the 

King's Bench in Ireland ought to have given judgment for the 


plaintiff upon the verdict. 


This caſe was twice argued at the bar; and this term the 
Chief Juſtice delivered the opinion of the whole court, | 


Le 
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Lee C. J. I ſhall firſt premiſe, that although an action will 
lie againſt one for proceeding «wrong fully in an inferior court in 
many caſes, yet it is a kind of action not to be favoured; and 
whenever ſuch action is brought, the expreſs malice and grievance 
muft be laid in the declaration, and proved; and it is not enough 
to ſay that the defendant brought an action againſt the plaintiff 
ex malitia, & ſine cauſa, per quod he put the plaintiff to great 
charges. 1 Salk. 14, 15. 1 Lord Ray. 380, 381. Hob. 266. 
1 Rol. Abr. 112. p. 8. I ſhall conſider the declaration in two 
views: I/, The plaintiff having laid in his declaration that the 
ſub-commiſſioners condemned the goods, ſhews a foundation for the 
defendant's proſecution before them; ſo that this part of the de- 
claration is plainly felo de ſe. Hob. 226. 6 Med. 262. Hard. 195. 
And 2dly, although it is laid that the commrſſoners of appedl molt 
juſtly reverſed the judgment of condemnation of the /ub-com;- 
miſſioners, yet we are all of opinion the plaintiff is not entitled to 
this action, for we cannot infer from the judgment of reverſal of 
the commiſſioners of appeal that the deſendant the proſecutor was 
guilty of any malice, and the judgment of the ſub-commiſſioners has 
juſtified the proceeding before them, If an action upon a fal/e 
ſurmiſe be brought againſt me in a proper court, I cannot have an 
action againſt him that brought it, and charge him with it as a 
fault directly, as if the ſuit itſelf was a wrong act, for executio juris 
non habet injuriam, Hob. 266.; and the git of theſe ſort of 
actions ariſes from ſome evi/ practice or malice in him who ſues or 
proſecutes. Lutw. 1571. Upon the whole, we think the plain- 
tiff himſelf has ſhewn by his declaration that the proſecution was 
not malicious, becauſe the ſub-commiſſioners gave judgment for the 
defendant, and therefore we cannot infer any malice in him, 


Judgment of the King's Bench in Ireland affirmed. 


Bodwic ver/us Fennell. In Error. B. R. 


AET ION of debt for 41. brought upon a by-law in the A cuftomto 
boraugh-court of the Devizes : the declaration (ets out, that ue to 
there has been a cuſtom time out of mind in that borough, that — 
no perſon whatever, unleſs admitted of one of the guilds or frater- nd a by- la 
nities there, has a right to keep a ſhop in the town, (unleſs in the — tit 
time of an open fair,) nor to follow any myſtery, handicraſt, or — — ; 
trade, in the town; and that a by-law has been made for the bot the pe ; 
better preſerving and ſupporting the ſaid cuſtom, which gives a 848 9 
penalty of 4/. to any perſon who will ſue for the ſame; and ſets 1aw — ' 
forth that the defendant (below) not being admitted of any of be to \| 
the guilds or fraternities, and being a ſtranger to the corpora. s. 
tion, had kept a ſhop and exerciſed the trade of a ſhoemaker, 
fer quod actio accrevit to the plaintiff to have and demand = 
9 id 
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ſaid 41. The defendant below demurred, and judgment there 
was given for the plaintiff, and a writ of error is brought and the 
general errors aligned. This caſe was argued laſt Michaelmas 
term. 1 


Mr. Evans for the plaintiff in error took ſeveral exceptions : 


V, The cuſtom is unreaſonable ; becauſe, for any thing that ap- 
pears, a perſon who has duly ſerved an apprenticeſhip in the 
Devizes may not be allowed to follow his trade, for it does not 
appear upon what terms a man is to be admitted of any guild or 
fraternity; and the terms may be very arbitrary, therefore it 
ought to have been laid in the cuſtom to make it a good one, that 
every perſon may be admitted upon reaſonable terms, as ſerving an 
apprenticeſhip, We. 


2dly, The court where this action is brought is holden before 
the mayor, recorder, and burgeſſes of the Devizes : the action is in 
nature of a popular action brought by a ranger, but yet it muſt. 


be conſidered for the benefit of the corporation, ſo that both the 


5 Mod. 104. 


judges and jury are to judge in their own cauſe, for the breach 
aſſigned is upon the cu/fom and not upon the by-lawy ; but the 
by-law is only brought in to fix the damage, which ſhews the 
action is principally founded on the cy//om, which is for the be- 
nefit of the corporation, who are the judges, | 


zaly, There is not a ſufficient breach aſſigned ; for it is not laid 
that when this ſhop was kept open that it was not upon a fair-day, 
for any man may keep a ſhop on a fatr-day. 


4thly, What I principally rely upon is, that ſuppoſing the cafe 
to be laid properly, and the court below has juriſdiction, yet this 
plaintiff being a franger cannot recover for the breach of the cuſtom, 
nor can the corporation legally make a by-law to annex the re- 
medy to a perſon who has not the right, that is to ſay, give an 
action ſor the penalty to a mere „ranger. 


Mr. Henley for the defendant in error In anſwer to the ex- 
ceptions; /, It was never doubted but a corporation may, by 
cuſtom, put ſuch terms upon the inhabitants as are agreeable to 
and conſiſtent with the cuflom; and no man can be free of the 
city of London unleſs he be firſt admitted of ſome guild; and if 
it appears that the terms of admiſſion or fine for it be unreaſonable, 
this court upon a mandamus will judge thereof, therefore the cor- 
poration cannot put arbitrary terms of admiſſion upon any man. 


Ally, The corporation is not at all intereſted in the recovery of 
the penalty, for the plaintiff here recovers for himſelf, 
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3dly, The breach albgned is, that he kept a ſhop within the 
Devizes, and exerciſed the trade of a ſhoemaker therein, contrary 
to the cuſtom, which ſhews that it was not upon a fair-day only, 
for that would not have been contrary to the cuſtom. 


— ——- — 


athly, A cuflom to exclude foreigners is good, and they may 
make by-laws to enforce and —_—_— that cuflom, (though I ad- 
mit a grant from the crown of ſuch a privilege would be bad,) 
and therefore the by-law is ſet out to ſhew it does not exceed 
the cuſtom. 


— OO — 


Lee C. J.—-Did you ever know a penalty upon a by-law 
given to a ffranger ? 


Denniſon J.—If a corporation have a cu/tom and any thing be 
done in breach there, the corporation itſelf muſt bring the action, 
and there is no inſtance of any ſuch action by a franger, but only 
in that of the Chamberlain of the city of London, 5 Rep. 63. It 
has been determined in the caſe of Ellington v. Cheney, 9 Geo. 2. 
that a ciglom to exclude foreigners is good, and that a by-/awv with 
a reaſonable penalty in ſupport of ſuch caſſom is good, when the 
penalty is given to the corporation or guild : this was error from 
the Mayor's Court of Bath in an action brought by the maſter of 
the guild of ſboemakers of Bath, wherein the plaintiff declared 
that it was a corporation by preſcription, that there had been a 
guild of ſhoematers immemorially, and that none ſhould exerciſe 
the trade who was not made free thereof; and a by-law was 
made, that if any perſon ſhould follow zhat trade not being free, 
he ſhould forfeit a certain penalty, to be recovered by the maſter 
4 the guild, who brought the action, and the judgment was 
affirmed. 


| 
l 
| 
| 


Then the caſe at bar ſtood over, and Mr. Evans replied three 
days afterwards, and cited the caſe of Hollings v. Hungerford, Hollings v. 
Paſche 3 Geo. 1. which was debt upon a by-law for recovery of Hungerford, 
a penalty upon a by-law by the chamberlain of Briſtol : the by- 
law was made under a power they had by their charter, which 
power was to make by-laws, with penalties to be recovered for 
the uſe of the corporation : the by-law in this caſe was, that every 
man who ſhould be choſen a common council. man, if he did not 
appear within ſuch a time and take the office upon him, ſhould 
forfeit 200/. : the defendant did not attend and take the office 
upon him, ſo the action for the penalty was brought by the 
chamberlain. The caſe was argued by Serjeant Branthwaite and 
Mr, Yorke, (the preſent Lord Chancellor,) and it was objected 
by the Serjeant that the chamberlain was a flranger to the corpora- 
tion, that he was a franger to the right, and therefore was a 
firanger to the remedy, for that the right was in the corporation: 
but Lord Parker C. J. and the court held that the action — 

ve 
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well brought, and that camerariut ex vi termini ſignifies theſaura- 
rius of the corporation; and they declared that he recovered for 
the benefit of the corporation ; and this court will take notice of 
the relation there 1s between the chamberlain and the corporation, 
and that he is no ranger, but (as it were) part of the corpora- 
tion ; from hence Mr. Evans concluded that a ſtranger cannot 
bring this kind of action. | 


Henley There is no negative determination in the caſe laſt 
cited that they could not have given the penalty to a ranger. 


Lee C. J.—I think none of the three fir? objeftions will hold, 
and am only doubtful upon the /aff, 


I do not find any inſtance of an action upon a by-law made 
for the recovery of a penalty in the manner (given to a ſtranger) 
as this is; for this is much the ſame as if it had been given to be 
recovered by a commcn informer. In the caſe of Hollings v. 
Hungerford, the force of the objeQtion was, that the action was 
brought by a franger. The anſwer given to it, and upon which 
the court gave judgment, was, that the chamberlain of Briſtol was 
not a ranger, but a known officer of the corporation, their ſervant 
and appointee to ſue for ſuch penalties as the corporation was en- 
titled to recover, 


There is a right in the corporation in reſpect to the cu/lom itſelf 
to have the cſtam adhered to, and they are entitled to damages 
for breach thereof. When they have made a by-/azv with a pe- 
nalty for the breach thereof, they have thereby fixed the da- 
mages, which they may lawfully do: but I do not know that by 
any rule of law they can transfer their right action to a ftranger. 
I do not mean to bind myſelf by what I have now ſaid ; but this 


is what I think, as at preſent adviſed, 


Wright ].—The only difficulty with me is, that the penalty is 
given to a ftranger, In the caſe of Player v. Archer, 2 Sid. 105. 
it appears a by-law was made, whereby a moiety of the penalty 
was given to a franger, If they could do that, why may they 
not give awey the whele to a ffranger? The chamberlain of 
London is as much a franger to the right as any other perſon : 
And where is the unreaſonableneſs of giving the penalty to. a 


ranger? In public laws it is very common, and almoſt always 


done: this is a point of great conſequence, and therefore re- 
quires further couſideration. 


Denniſon J. I think this cem to exclude foreigners is good, 
but that the by-/aw is a bad one, 


«2 The 


MicnAzLMASs TERM, 22 Geo. II. 1748. 


The corporations where theſe cuſtoms are, have originally a right 
of aftion in themſelves for the breach thereof; this was formerly 
a doubt, but has of late years been ſolemnly determined in C. B. 
Mich. 5 Geo. 2. between the corporation of Colchefter and Sympſon, 
which was an action upon the caſe againſt the defendant for exer- 
ciſing a trade not being a freeman, contrary to the cam, to the 
damage of the plaintiff; there is now no doubt but ſuch an action 
will lie, and a corporation need not make any by-/aw to enforce the 
cuſtom, beeauſe the law gives them an action originally. They 
may, indeed, if they pleaſe, make a by-law and fix a penalty 
for the breach thereof, but it muſt be a penalty to the corporation 
itſelf, and pecuniary, and may be levied by difre/s, or recovered 
by an action of debt at the ſuit of the corporation; I am not for 
carrying the right to ſue further than the chamberlain of a cor- 
poration, as in Hellings v. Hungerford. The caſe at bar goes 
further than carrying it to a franger, for it gives the action to 
any perſon whatſoever let him live where he will, which is ex- 
tremely inconvenient, for if the plaintiff ſhould be nonſuited 


where muſt the defendant find him; and as there is no precedent 


for ſuch a by-law as this is, I am opinion it is bad, as at preſent 
adviſed. ; 


Foſter J. —Theſe excluſive privileges are much abuſed ; I 
have no objection to the cu/fom, nor to the aſſignment of the 
breach thereof, but think the 144 objection requires conſideration 
in the caſe of Hollings v. Hungerford, the objeftion was founded 
upon this principle, that the action could not be maintained by 
a ranger: but the anſwer to it was, that the chamberlain was 
not a ranger, but ſued for the corporation's benefit, and the court 
ſeemed to admit the ſtrength of the objection that the action could 
not be maintained in the name of a ranger. And in the caſe 
of Ellington v. Cheney, 9 Geo. 2. the Chief Juſtice ſaid that 
an action upon a by-/awv in the name of a „ranger would not 
lie; if ſuch a by-law as this were to be held good, it would be 
letting looſe all mankind, and a poor man might have 5co 
actions againſt him at once, and not know where to find one 
plaintiff, | 


This caſe having ſtood over for a whole year: the Chief Juſtice 
this term gave judgment, and ſaid, that although a body politic has 
power to make a by-law to enforce a penalty for breach of a 
cuſlom, yet they cannot give an action (to recover that penalty) 
to a ffranger, but the corporation themſelves, or ſomebody for 
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them, (as the chamberlain in the caſe of the city of London,) muſt 


ſue for the ſame; if the law were otherwiſe it would be very 
inconvenient, it would be like aſſigning a cheſe en action, which 
the policy of the law will not endure. Co. Lit. 214. a. And 
_ reaſon the judgment below per tetum curiam was re- 
verſed. 


* 


Iſſue, whe- 
ther material 
or not. 


A court of 
equity will 
direct a con- 
veyance 
agreeable to 
the teſtator's 
intention, 
and de part 
from the 
words of a 
will in caſe 
of a truſt 
executory. 
Eq. Ca. Abr. 
185, 186. 
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Collet verſas Maſterman, Adminiſtrator. B. R. 


DEBT upon a bond: the defendant pleaded plene adminiſtra- 

vit; the plaintiff replied that the defendant had aſſets ſuffi- 
cient in his hands to ſatisfy the damages aforeſaid, and thereupon 
iſſue was joined; and the jury found a verdict for the plaintiff 
2 defendant had 300 /. aſſets in his hands not adminiſ- 
tered. | 


Mr. Whitaker moved in arreſt of judgment, that this is an 
immaterial iſſue, for it dught to have been whether the defendant 
had ſufficient to ſatisfy the debt and damages. 


Mr. Ford ? contra The word damages is only ſurpluſage, and 
by leaving it out the iſue will be a ſenſible material iſue, viz. 
whether the defendant had ſufficient to ſatisfy, &c. and of that 
opinion was the hole court, Judgment for the plaintiff. 


Bagſhaw verſus Spencer. In Chancery. 


PE Lord Hardzicke—A court of equity is ſometimes obliged 
to depart from the words of a will in order to direct a con- 
veyance to be made which will anſwer the intention of the teſtator. 
The word iſſue in a will is a word of limitation, but in a deed is 


always a word of purchaſe. Heirs of the body in a vill are not 


always words of /imitation, but may'be often taken as words of 
purchaſe, in order to fulfil the teſtator's intention. 


There is a difference between a truſt which by the words of a 
will is executed, and a truft which is only executory ; as a deviſe to 
A and his heirs, upon tru/t to convey to B. and the heirs of his 
body, is a truſt executory, and this court will make heirs of the 
words of purchaſe ; but a deviſe to A. and his heirs in truſt for B. 
and the heirs of his body is a truſt executed, and B. will have an 
eltate-tail z and this court has greater right to interfere in the 
one caſe than the other. As all zru/ſfs in notion of law were 


. Executory before the fatute of uſer, which has executed many of 


them, which are thereby become legal effates, and wherewith 
this court does not interfere, therefore in order to bring a truft 
within the juriſdiction of this court it muſt be executory; but 
where a truſt is executed, the teſtator has left nothing for a ccurt 
of equity to do. 
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Rex ver/us Dr. Purnell, Vice-Chancellor of Oxford. 


RULE to ſhew cauſe why the Attorney-General, or Solicitor, Upon an in- 
or Agent on the behalf of the crown, ſhould not have liberty — 
to inſpect the public books, records, and archives of the univer- ney-General 
ſity of Oxford, aud to take copies thereof, was obtained laſt again the 

term, upon the motion of Mr, 1 Sir John Strange, Vi an- 


and Mr. Solicitor-General; and now Mr. Vilbrabam, Mr. Henley, — — 


Mr. Ford, Mr. Evans, and Mr. Moreton, ſhewed cauſe on behalf miſdemea- 
of the defendant z and firſt they objected that the rule obtained , bs 
was too large and general, whereupon Mr, Attorney narrowed crown ſhall 
it, and acquainted the court that all they wanted was to take a — — — 
copy of the ſtatutes of the univerſity, which are kept by a proper 1 anchiee? 
officer called Cuffos Archivorum of the univerſity, whereby it of the uni- 


would appear what was the duty of the Yice-Chancellor. verfity, 


Counſel for the defendant This is an information exhibited 
by the Attorney-General virtute officit againſt the defendant for a 
miſdemeanor and miſbehaviour in the neglect of his duty, both 
as vice-chancelloy and a juſtice of peace of the univerſity; and what No man is 
is now prayed on behalf of the crown is contrary to a well-known bound to 
maxim of law, that no man is obliged to accuſe himſelf, and more {.;; 
eſpecially in a criminal proſecution, as this is. Doctor Purnell, 
a ſingle member of the univerſity, is proſecuted in a criminal 
matter; the like rule might as well be prayed in the caſe of an 
indictment of any other member or ſcholar; or if any one citizen 
of London was proſecuted, the like rule might as well be prayed. 
to inſpect the books, papers, and archives of the city, which 


no young gentleman who attends this bar will be ſo weak as to 


But ſuppoſe the crown, as founder, has a right to viſit the 
univerſity, har is a reaſon for this court not to interpoſe, becauſe 
there would be another plain method of proceeding, * 

The 
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2 Stra. 10. The caſe of Crew v. Blackburn was a qui tam againſt the de- 


— een fendant, as a clerk in the p- ice, for a penalty of 50 J. for in- 
— terfering in the election of a member to ſerve in parliament: a 
office books motion was made by the plaintiff for leave to inſpect the books 
1 of the pg/i-office, alledging that thoſe books were touching the 
dene, public revenue, in which every ſubject has a right and intereſt ; 
but the court refuſed to grant the motion, - and confined them- 
ſelves to hie, viz. that the queſtion in the cauſe not concerning 
any tranſaction in the pH- ce, (for which tranſactions only 
| Nor to the thoſe books are kept,) denied to grant the rule. So alſo in the 
1 v books, Caſe of Benſon v. Port in the laſt term, which was an action on 
a policy of inſurance ; the defendant applied for a rule to inſpect 
the books of the ciſſom-houſe, (intending to controvert the plain- 
tiff's intereſt,) alledging that thoſe books were of a public na- 
ture, wherein every ſubject was intereſted, as he had paid duties 
to the crown, and entered merchandizes in thoſe books ; but 
becauſe the queſtion in the cauſe depending was not touching 
the ſubject- matter contained in the books, the court refuſed to 


grant the rule, 


The caſe cited by Mr. Attorney, of the King v. Berking, 7 Geo. 1. 
11 was an indictment for following a trade not having ſerved ſeven 
1 | | years as an apprentice, which was removed here by certisrari, 
$ and a rule was made to inſpect the books and records of the court 
* or corporation where the indictment was found; this is not at 
"of all like the caſe at bar, for it was nothing more than what the 
* party had a right to, as well as every ſubject in the kingdom has 
a right to ſee any public record, as an indictment is, 


No inſpec- Theſe rules of inſpection, in the caſes of copyholds, corporations, 
DW books of the cu/foms, &c. are never granted but only where civil 
college of rights are depending, and by which the vey ng in queſtion ' 
phylicians depends, and mult be determined. Doctor Wet was proſecuted 
_ 4 for practiſing phyſie not being a member of the college of phy 
member ciaus, nor having a licence, nor being a graduate of either uni- 
chereot. verſity; he moved for leave to inſpect the books of the college of 
phyſicians, upon an imagination that he might find ſome entry 
5 Mod 395, therein in his favour ; but the court refuſed: to grant the rule, 


396. and ſaid that the doctor had no right to ſee the books, he not 
being a member of the college. 


Information Rex v. Lee, Mich. 17 Geo. 2. was an information againſt Lee 
2zainſtover- and another overſeer of Windſor, for taking upon them to make 
making an à rate without the concurrence of the churchwardens ; a rule for 
illegal ace, the inſpecting of the books and papers of the pariſh was made 
agree abſolute /b filentio, and a rule for an attachment, unleſs cauſe 
dot de in. was made, for diſobeying the rule; upon ſhewing cauſe againſt 
(pected, the attachment, the -eourt faid the ruſe to inſpect the pariſh- 
books ought not to have been made, becauſe it was obliging the 

h defendants 


HiLARy Tinu, 22 Geo. II. 1748. 


defendants to produce evidence againſt themſelves, and diſ- 
charged the rule for an attachment; and the maxim, © that m9 


« man ſhall be bound to accuſe himſelf,”” has always been ſo reli- 


gloully adhered to, that in the caſe of a witneſs, if any queſtion 
e put to him which may affect himſelf he ſhall not anſwer 
thereto, although poſſibly his anſwer might do complete juſtice 
between the parties, ſo that the law will rather ſuffer a particu- 
lar injuſtice, than break through this maxim, which would be 
ſo generally inconvenient Many other caſes might be cited, as 
2 Lord Raym. 927. The licen v. Mead. Bradſhaw v. Haſſel- 
wood, Same v.-Phillips. 


Suppoſing the deſendant has theſe ſtatutes in his cuſtody, he - 


is ns a truſtee for the corporation, and whatever crime he may 


have been guilty of, that cannot affect the univerſity z and if the 
crown is the viſitor, the application muſt be to the Chancellor 
of England, and not to this court; and if this court was to make 
this rule abſolute, it will (inſtead of doing juſtice) lay a foun- 
dation for ſomething like an ingujſition of fate, for this court ſits 
to hear evidence, not to furniſh it, 


Mr. Attorney and the counſel for the crown in reply inſiſted, that 
the public juſtice of the nation was concerned, that the crown 
gave the ſtatutes whereby the vice-chancellor was to govern 
himſelf and be governed, that the king had a right to ſee them, 


that it might be known and ſeen whether he had ſo done. 


The court took tro days to conſider, and then the Chief 
Juſtice delivered the opinion of the whole court, 


Lee C. J.—We are all of opinion that we cannot make this 


rule abſolute, and found that opinion upon former caſes, but 
think zhis is a much ſtronger cab than any of them. 'The only 
caſe cited for the king upon the motion for this rule was Rex v. 
Berkett or Berking, which was an indictment for exerciſing a 
trade not having ſerved an apprenticeſhip; application was made 
that the proſecutor might be named; the court could not do that, 
but ſaid, « You ns. 6, wok a rule to take a copy of the record, 
« and then you will ſee upon the backſide. of the indilment 
« who the proſecutor is ;” they had certainly a right to a copy 
of the record below, and if refuſed, this court would have 
granted a rule, but this is not to the preſent purpoſe. 
The caſe to the preſent point is 2 Ld. Raym. 927. The Queen. 
v. Mead, 2 Annz, where the reaſon given for refuſing the rule 
was the maxim mentioned at the bar, „That no man 1s bound to 
te accuſe himſelf.” Another ſtrong caſe was in this court, Trin. 
17 1 82 2. Kex v. Cornelius of Hſich. An information 
OL, I. ; was 
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was filed againſt him and another juſtice of peace for exacting 
money from perſons ſor licenſing alehouſes; it was moved by 
the proſecutor for leave to inſpeR the corporation - books; a rule 
was made to ſhew cauſe in the uſual terms to inſpect the papers, 
books, and records of the corporation; and upon ſhewing cauſe 
it was very ſtrongly debated on both ſides, by Sir Jahn Strange 
and Sir Richard Lloyd, and all the cafes cited then that have 
been now cited, before the reſt of my brethren (myſelf abſent), 

time was taken to conſider, and I had a conference with my 


brothers, and we all agreed the rule could not be granted, be- 


Practice. 
Fhe title of 
a declaration 
amended. 


cauſe it was a criminal proceeding, and that the motion was to 
make the defendants furniſh evidence againſt themſelves; the 
preſent caſe is rather ſtronger, becauſe it is a proſecution for a 
crime of a more public nature, for unleſs it be ſuch, this court has 
no juriſdiction. And this is unlike a quo warrants, for that is 
a right granted by the crown, and the public books and records 
are the proper evidence on both ſides. Rule diſcharged. 


Stork verſus Herbert and Eyton. B. R. 


A LATITAT was ſued out againſt the fm defendants, ſued 
- 3 jointly, which was returnable the ſecond return of the laſt 
term; the defendant Eyton only was ſerved with a copy thereof 
before the return of the writ, and a declaration was delivered to 
him in an action againſt both the defendants, as of Michaelmas 
term laſt ; then an alias capias iſſued, wherein both the defend- 
ants were named, returnable the firſt return of the preſent term, 
which was duly ſerved upon the other defendant Herbert, who 
filed common bail of this term, and then a declaration was alſo 
delivered to him intitled of laſt term, in the ſame action againſt 
both the defendants, and upon the firſt day of this term a rule to 
ead againſt both jointly was given, they having both filed bail 
fore the rule was given, viz, Eyton of laſt term and Herbert 
of this; and now it was moved to ſet aſide the proceedings for 
an irregularity in delivering a declaration to one defendant in an 


action againſt #2v0, when one was only ſerved with proceſs and 


in court. But per curiam—The irregularity is only a miſtake, 
and the plaintiff may amend his declaration by intitling it of 
this term ; and defendants took nothing by the motion. 
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Goldſworthy verſus Southcott. B. R. 


"PHE defendant died after interlocutory judgment ſigned, and 
after a writ of inquiry executed and damages aſſeſſed, but 
beſore the return thereof, or final judgment was entered, and 
thereupon the plaintiff ſued out a ſcire facias againſt the executor 
of the defendant, to ſhew cauſe why a new writ of inquiry of 
damages ſhould not be awarded and new damages aſſeſſed and 
be recovered z and now Mr. Hufſty moved to quaſh the ſcire fa- 
cias, becauſe it did not ſtate the fituation of the cauſe at the 


aſſeſſed, and the ſcire rp ought to have been to ſhew'cluſe 


why the damages aſſeſſed by the jury ſhould not be adjudged to 


. ed ſhould not 


the plaintiff, c. and of that opinion was the court, and quaſhed 
the 290 facias ; Denniſen J. cited Spencer Compton v. Leeds, 
13 Gep. 1. C. B. where the form of this kind of ſcire facias was 
ſettled on a demurrer, viz. that it muſt be to ſhew caufe why 
the damages aſſeſſed by the jury ſhould not be recovered, and 


ſaid he heard the argument in that caſe,” 


Parſons verſus Lanoe. In Chancery, 28 January, 


(COLONEL Lanoe, an officer in the army, being about to go 

to Ireland, in July 1732 made his will, wherein he expreſſes 
Fimſelf thus, viz. I make my will in manner following; firſt, 
In chſe I die before I return from my preſent journey to Ire- 
&« land, I order that my houſe at Farley-hil and all the furniture 
ebe ſold as ſoon after my deceaſe as conveniently may be, then 
« charges the ſame with his debts and funerals, and gives 1000 /. 
« to be paid out of the money ariſing by ſuch ſale to Theophilus 
&« B. and other legacies, and after payment of his debts and 
&« legacies, gives the reſidue to his wife and her heirs for ever, 
« and makes her and Ingram, and the plaintiff Parſons, exe- 
« cutors ” | "5 


Soon after the making of his will the teſtator went to Ireland, 
continued there for ſome time, and then returned to England ; 
at the time of making his will and going to Irelaud he had no 
children; after he returned he had two by his wife, a fon and 
a daughter, and lived till 1738, when he died. 


It appears in the cauſe that the teſtator wes the will by him, 

that he made no other will, and that it was found in his keeping 

at his death, and has been proved in the ſpiritual court; and 

now this bill is brought for the 1000 J., to have the real eſtate 

fold, and to have performance 7 a contract entered into for = 
2 
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inſtant of the defendant's death; for damages were at that time- — 
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be recovered. 
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ſale thereof to Mr. Waller; the widow and executors, Mr, 
Walker, and the ſon and heir of the teſtator,, are made 
5 parties. 


Lord Chancellor Two 2 have been made, 1//, Whe⸗ 
ther this be not a contingent" diſpoſition ; 2d, Whether the teſ- 
tator's returning ſrom Jre/and, living afterwards with his wife 
till 1738, and having two children, without ever republiſhing 

| his will, ſhall not amount to a revocation thereof, notwithitand- ' 

\ Swinburne. ing the evidence of his keeping it by him; and as to the firlt 

Condition. point, I am of opinion that this is a contingent diſpoſition, and 

| depended upon his not returning from Ireland: and therefore I 

ſhall give no opinion whether the great alteration in the teſtator's 

family amounts to a revocation ; there is a great difference ſince 

1 the ſtatute of frauds, between what would amount to a revoca- 

| 5 tion of a will of lands and of a perſonal eſtate; for as to lands, 

| that ſtatute prevents all other ways of revoking a will except theſe 
therein mentioned. Diſmiſſed the bill without coſts. 


Rex verſas Brough, Eſq. Mayor of Hedon. B. R. 


y Information JNFORMATION in nature of a quo warrants againſt the de- 
T5 _— +-þ * fendant to ſhew by what authority he exercited the office of 
| tanto; de- mayor of the town of Hedon in the county of York ; the deſendant 
Th fendant pleads that at the time of exhibiting the information he was a 
picals els 2. gentleman and not an eſquire, al/que hat that he was an eſquire. 

gentleman 4" i 
and not an In laſt Trinity term Sir Thomas Bootle moved to ſet this plea aſide 
| eſquire, this as frivolous, and only pleaded to gain time, and to prevent the 
4— og information from being tried at the next aſſizes, for that the de- 
kind of pro- fendant by his office of mayor appeared to be an e/quire ; beſides, 
* informations in nature of quo warranto's are not within the Aa- 
* the farare of ute of Hen. 5. of additions ; the court were ſtrongly inclined to 
Was! additions. ſet the plea aſide upon motion, and ſaid they had no doubt but 
44 it was bad, but as it was a new caſe, they could not ſet it aſide 
4 upon motion; but that after it has been once determined to be 
bad upon a demurrer, they would ſrom thenceforth ſct it aſide 
upon motion; therefore a demurrer was afterwards. put in to 


this plea, which came on to be argued this term. 


Serjeant Boztle pro Rege—The plea is bad, becauſe the ſtatute 
of additians only extends to actions perſonal, appeals, and in- 
dictments wherein proceſs to the outlawry lies, and not to in- 
formations in nature of quo warranto , wherein there is no ori- 
ginal writ, nor will proceſs to the outlawry lie. 


But ſuppoſe this caſe be within the ſtatute of additions, yet 
the plea is bad, for the addition of e/quire is as well as gentle- 
. 3 man; 


Hilary Tzu, 22 Geo. II. 1748. 243 


man; the king's ſerjeant of the kitchin is an e/quire, and yet he 
may be ſued by the addition of coole, eſquire, or gentleman, and 
all degrees below knight, are names of worſhip only. Theol. 
Dig. 57. p. 6. The plea is alſo bad in point of form, for it ought 
to conclude et hoc paratus eft verificare, and not with a traver/e. 
Raſt. 1o8. a 


Mr. Nares e contra It having never been determined whether 
theſe kind of informations are civil or criminal ſuits, I am at 
liberty to ſay they may be conſidered as criminal, and if fo, pro- 
ceſs to the outlawry lies. Salt. 371. which brings this within 
the ſtatute of additions. I admit a man may be an eſquire by his 
office, but no part of our plea admits the defendant to be mayor ; 
there is certainly a difference between an e/quire and a gentleman ö 
inſomuch that the court of C. B. Hil. 14 Geo. 2. between Maſſr | 
v. Molyneux, in a motion for a procedendo, an affidavit was pro- 
duced, wherein a perſon named therein gentleman appearing to 
be a barrifler, the court would not permit the affidavit to be read, 

becauſe a barri/ter is an eſquire by his office or profeſſion. ' 


As to the objection to the traverſe, that is only ſurpluſage, and 
there are many caſes where a denial and traverſe are the ſame 
thing, Lambert v. Strowther, Hil. 14 Geo. 2. C. H. the defend- 
ant pleaded liberum tenementum ; the plaintiff replied it was his 
freehald and not the freehold of the defendant, and this was held 
good without a traverſe. 


Lee C. J.-—There never was any proceſs to the outlawry upon 
an information in nature of a que warranto, which is not like a 
quo warrants by original writ, which was in uſe before this man- 
ner of proceeding z the /fatute of additions is to be taken ſtrialy, 
2 1nt, 670. and only extends to caſes where proceſs of outlawry 
lies. Cro. Eliz. 148. Lord Dacrer's caſe ;—lI ſhall nothing as 
to the manner of pleading, becauſe I am of opinion this caſe is 
not within the ſtatute of additions. Judgment by the whole 
court, that the defendant re/þondeat oufler, i 


Wightman vers Thompſon, 
MOTION to change the venue upon the common affidavit, Veaue 
after an order of a judge for time to -» upon pleading — 
iſſuably and taking ſhort notice of trial for the fitting within order to take 
term in Middleſex, the court changed the venue. — 


r 


EASTER TERM, 
22 Geo, II. 1749. 


Tomlin, Spinſter, by her Guardian, verſas Brookes, 


Infant by CTION upon the caſe npon a promiſe of iage; Mr. 
— : - Weller moved on the behalf of the defendant that Þ plain- 


plaintiff's tiff's attorney might be obliged to give notice to the defendant's 
attorney attorney of the place of the guardian's abode, upon an affidavit 
muſt give that the defendant did know where the guardian lived, but had 


— <heard he was a man of mean circumſtances. Per curiam —This 


place of was granted, and is often done in the caſes of gui tams and 
abode. infants. : Ee 8 . | 
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22 & 23 Geo. II. 1749. 


— 


Dore ver/us Geary, In Chancery, June 12. 


A FEMLE covert being entitled to 100 J. Bank flock as admini- 
ſtratrix to her late mother * Docuſe, and to 600 1. Bank 
locl as executrix to her late uncle William Fletcher, her huſband 


Feme covert 
as executrix 
to A. and 
adminiftra- 


in February 4, 1743, made his will, and thereby deviſed to his vir to B. is 
wife all that 700 J. India flock which he was entitled to, intereſted — 


in, or poſſeſſed of, to diſpoſe of as ſhe ſhould think fit. At the 
time of making his will, the huſband had no ſtock at all in any 
of the ſunds, but ſoon afterwards his wife transferred to him the 
700 J. Bank flock which ſhe was entitled to as aforeſaid, and the 
ſame ſtood 1n his name at the time of his death, which happened 
| ſoon afterward: the huſband alſo before his marriage gave a 

bond in 1731, that he would leave her 500/, The wife ſoon 
after died, haviug made her will, and appointed plaintiff her re- 
ſiduary legatee, under which claim the plaintiff has brought his 


bill for the 700 J. Bank flock. 
It appears in proof that the huſhand had no Tndjia flock, nor 


ſock, her 
huſband de- 
viſes to her 
7001. India 
ſock which 
he is inter- 


any ſtock at all, at the time of making his will; that the wife's 


mother or uncle owed no debts, 


Per Lord Chancellor —The huſband before the ſtock was 
transferred to him had an intereſt therein, and though he had 
not ſuch an intereſt as he could have transferred without his 
wife, yet that will make no difference, for the mother and uncle 
owed no debts. 2dly, The deſcription of the thing is only a 
mere miſtake, for it is plain the huſband meant the Bank Peck, 
becauſe it agrees with the ſum : and there are many caſes of the 
like kind, where the names of the deviſees and deſcriptions of 
the things deviſed have been miſlaken, and yet (when the teſta- 
tor's meaning and intention is plain) have been held z as 
where a man gives his black horſe and has only a white horſe, the 
white horſe ſhall paſs ; ſo alſo * a legatee's chriſtian and ſur- 
| K 4 name 


| 
| 
h 
: 
1 
. 
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| 
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name are both miſtaken, as in Beaumont v. Fell, 2 P. Wms. 141, 
So in Roll. Abr. 614. þ 4. a man deviſed lands in ſuch a place, 
he had no lands but only tithes there, which .paſſed. Suppoſe 
the huſband had aſſigned his intereſt in the ſtock before his wife 
transferred it to him, it would have been good, like the caſe 
where .he huſband diſpoſes of his wife's term for years. Beſides, 
I am of opinion that the huſband was bound to provide for his 
wife, which ſtrengthens this caſe. Decreed for the plaintiffs. 


Chitty's Caſe, B, R, 
The king's C HITTY was committed to the Fleet by the court of Exchequer 


«4 wag for a contempt in not paying the ſum of 1700 J. a debt due 
oh 9 to the crown, and was now brought into this court by his bail 
quer to the by virtue of a habeas corpus, and by them ſurrendered to the 
buen no marſhal in diſcharge of themſelves in a cauſe depending here, 
B. R. by Whereupon Mr. Attorney-General moved for a rule to remand 
habeas cor- him to the Fleet; but per curiam Vou muſt bring an habeas 
N corps from the Exchequer, and the marſhal ſtall now return it 
diſchar;e of to that court, who may then recommit-Chitty to the Fleet: and 
his bail, m2y this has been often done both in civil cauſes between ſubjects, 
. and in criminal cauſes at the ſuit af the crown, 


F.cet. by an habeas corpus from the Exchequer. 


The Duke of Bedford verſus Alcock. B. R. 


Jcint counts ACTION of debt for an amercement in a court leet; the de- 
— ag claration ſets forth, that the due is ſeiſed of the manor of 
an amerce. St. Giles in the Fields, Bloomſbury, and that there is a cuſtom within 
ment in the the manor for fix ale-conners to be appointed by the fexward ; 
lert, f und- that they, or the major part of them, ought to view, ſearch into, 
ed upon a . 2 
preſentment: and weigh all the loaves of bread within the manor not exceed- 
by five aie- ing three-penny loaves, or hali-quartern loaves, to fee whether 
conners, nde the ſame be of due weight; that they are to preſent every ſuch 
tustus may baker whoſe bread is found wanting in its due weight, and that 
be joined ia if any baker hinders thoſe ale-corners from ſearching and weigh- 
8 ing his bread, after requeſt and refuſal they may preſent ſuch 
baker at the next ceurt-lcet :\that the defendant Alcock on the t5th 
of April 1746, was an inhabitant and baker within the manor, 
and that at a ceuri-leet held the 15th of April 1746, fix ale-conners 
were appointed and ſworn in order to ſearch and preſent as 
aforeſaid z that five of theſe ale-conners on the 17th of June 1746 
perambulated the manor, and went to the houſe of the defendant 
to weigh his bread, and that the defendant refuſed to permit 
them to weigh it: that therefore at the next court-leet they pre- 
ſented the defendant to the court, who amerced him, which 
amercement was then affeered by three affeerors to thirty-nine ſbil- 
lings, to be paid to the plaintiff the lord of the manor, whereby 
an action accrued, ; 
: The 
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The ſecond count in the declaration ſets out another cuſtom, 
that at every Eaſſer court- let in this manor a jury is appointed to 
ſearch and weigh the bread of all bakers in the manor that are 
above the price of three- penny loaves; that the jury perambu- 
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lated the manor in order to ſearch and weigh bread, c. ; that 


the baker the defendant refuſed to permit this jury, which con- 
ſiſted of 3r perſons, to weigh his large bread, or to view it, 
therefore they preſented the defendant to the leet, which amerced 
him, which amercement was affeered to 39 ., by which an action 
accrued to the plaintiff. The third and laſt count is upon a mu- 
tuatus for 22 ſhillings, making up the whole demand in the de- 
claration, which is of a plea of debt that the defendant may ren- 
der to the plaintiff 5 . which he owes to, and unjuſtly detains 
from him, &c, | i 


There is a general demurrer to the declaration, and a joinder 
in demurrer. This cafe was argued by Serjeant '}/ynne for the 


defendant, and Serjeant Bootle for the plaintiff, in Trinity term 


laſt, | 


| Serjeant Wynne far the defendant—The cuſtom for ſix perſons 
to preſent is bad, becauſe it could never have any legal com- 
mencement, being againſt a well-known principle of the common 
law, which requires that all offences ſhould be preſented by a 
jury of twelve men at the leaſt. 1 Ro. Abr. 564. pl. 17. Cro, 
Car, 259. 8. C. Cro. Eliz. 654. 1 Sid. 233. | 


The cuſtom is alſo bad in another reſpect; it is laid, that if 
any baker refuſes to let theſe ale-conners weigh and ſearch his 
bread, they are to preſent him: I ſay this is bad, becauſe the 
court-leet has no ſuch power out of court, ſo cannot delegate theſe 
ale-conners ; they may fine and impriſon for offences in court, but 
have no conuſance of matters out of court. ; 


It is alſo laid, that if any bread be found wanting in the gt 
they may preſent, & c. It is certain the atze of bread varies very 
often, and it ought to have been ſpecified what was the ge of 
bread at this time; in 2 Salk. 687. Rex v. Flint, an indictment 
for ſclling bread too light was held bad by Holt & cur., becauſe 
it wag not laid what was the due weight, or how much was 
wanting : beſides, the offence of making bread too light is a new 
offence, made ſo by ſtatute, and therefore there could be no ſuch 
cultom as is laid, ny | 


It does not appear by the declaration where the court-leet was 
held, nor is it ſaid in what ſum the defendant was amerced, but 
only that he was amerced, and that amercement was affeered ; it 
ought to have ſhewn how much the amercement was 129. 


® Salk. 56. 


It contra. 
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It may be queſtioned whether the lord be entitled to the 


caſe Winter amercements, for the crown may grant a /cet and reſerve the 


v. Norris, 
Hil. and 


 amercements, and if the lord be entitled, it may be a queſtion he- 


Eaſt. 3 G. 2. ther an action will lie: I admit he may diſtrain, and that an 


debt for an 


amercement 


in Stepney 
court cured 
atrer a ver- 


action will lie for an amercement in 2 court-baron, but I do not 
know that it will in a court-leet., | 


The mutuatus cannot be joined with the two firſt counts, be- 
cauſe it is matter in pais, and the other counts depend upon the 
records of the court-leet; and it appears the Jeet adjourned, which 
it could not do, 


Serjeant Bootle for the plaintiff—The court-leet has original ju- 
riſdiction as to the afſize of bread, and if there was not ſome way 
to force bakers to permit the proper officers appointed by the 
court to view their bread, the juriſdiQion would be nugatory. 
Kitch. 12. p. 26. Ale-conner is an officer of the leet, and by his 
oath in Kitch. 46. ö. he is to ſee that bread ſold from time to 
time be of due weight. And by the ſtatute 8 Anne, c. 18. the 
rights of lords of /eets are ſaved as to afſize of bread. 


It is objected, that it is not averred what the aſſize of bread 


was at the time of the preſentment ; to this it is anſwered, it is 


not neceſſary, ſor the cuſtom is to ſee it be of due weight. 


It is alſo objected, that it is not ſaid where the court-leet was 
held; to this I anſwer, that it is alledged to be holden within 


the manor, and there is no occalion to ſay at what houſe or 


Jn 


It is further objected to the amercement, that it is not ſaid 2vhat 
ſum; to this 1 Salk. 56. is an anſwer. And in Mich. 3 Geo. 2. 
B. R. Stevens v. Howard, in debt for an amercement in the court 
of the Dean and Chapter of Weſtminſter this objection was taken, 


that it was not ſaid how much the amercement was, only that the 


party was amgrced, which was affeerzd to ſo much, and the ob- 
jection was over- ruled. fs 


I admit there may be a grant of a het, and the fines and amerce- 
ments reſerved to the crown, but the court will not preſume this; 
it mult be ſhewn on the other fide; the lord is prima facie en- 


titled to the amercement and to this action, and the books are 
full of precedents to this purpoſe. 


In the caſe of Wicker and Norris, there was 2 cuſtom that the 
my might adjourn in the et, and Lord Hardwicke thought the 
cuſtom good. | | 


It 


Talxirr Term, 22 & 23 Geo. II. 1749. 


It is objected, the mutuatus cannot be joined ; if ſo, this court 
will have no juriſdiction for amercements under 40 ſhillings. 


Lee C. J.— Hb. 129. (cited) has been often denied to be 
law, | 


This cafe was argued the ſecond time by Mr, Jedrel! ſor the 
defendant, and Mr. Ford for the duke, in Hilary term laſt. 


Mr. Jodrell for the defendant—The court-leet is derived out of 


the torn, and is a kind of inferior torn granted to lords of manors, 


who otherwiſe were formerly obliged to appear at the fberif”s 
torn, and as the jury in the tern were of the very eſſence of that 
court, ſo they mult likewiſe be in the Jeet which is derived out of 
the torn, 2 Infl. 71, 72. and therefore it is contrary to law for 
fix jurors to preſent offences in the /cet. 


The ſtatute of Wefm. 2. c. 13. was made to prevent ſheriffs 
in their zorns from fining without a jury of twelve men at leaſt, 
and it extends to preſentments in the cet, as Lord Cote in 2 Inf. 
338. expreſsly ſays, and that this ſtatute of Weftm. is only de- 
claratory of what was (before) the common law, for there is no 
ſaving of any cuſtoms in the ſtatute. If this cuſtom to preſent 
by fix jurors was in this court-/eet before the ſtatute, it is now 
aboliſhed by the ſtatute; if this /zet was taken out of the fern 
ſince the ſtatute, this cuſtom is bad, being — to it. The 
fleward and jury conſtitute the let, for without theſe it cannot 
exiſt ; the jury is to preſent, and the court to puniſh, and a cuſtom 
= take away the oſſice of a judge and jury of twelve men is againſt 

W. 


The offence for which the defendant is amerced is not within 
the juriſdiction of the Jer, for if it was, what occaſion was there 
for the ſtatute 8 Ann. c. 18. which gives power to juſtices of 
the peace to enter haber ſhops and weigh their bread ; like the 
ſtatute which gives the like power to inſpect aporhegaries” ſhops ? 
And this power given by ſtatute is what never could exiſt at 
common law, for no man could enter another man's houſe ; and 
if the defendant be obliged to permit his bread to be weighed in 
his houſe, it Would be for him to find evidence againſt himſelf. 
I admit they have power to perambulate the /eef, and may buy the 
defendant's bread, and if the ſame be under due weight may 
convict him in the Jeet by a proper jury; but this cuſtom to enter 
a man's houſe, in the manner it is laid, 1s very inconvenient, and 
inconſiſtent with the liberty of the ſubject. 


Ferd for the plaintif—Courts Jeet have been time out of mind, 


and it appears by our molt ancient ſtatutes that they have had 


juriſdiction 
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Leon. 7, 8. 
ilw. 148. 


Bro. Pre- 
ſentment 1. 
Cro, Eliz. 
88 ö. 

2 Ro. Rep. 


40 
Salk. 107. 
Carth. Mat- 
thews v. 
Cary, 1 Bulſ. 


13. 


Judgment of 


dhe court. 


If on: count 
in a declara- 
tion be tod, 
though all 
the reſt be 
bad, there 
ſhall bejudg- 
ment for the 
plaintiff up- 
on a general 
demurrer to 
the whole. 
Vide part 2. 
321. S. P. 


Ploud. 182. 
6. 
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juriſdiction of almoſt all offences againſt the public. Stat. 
51 H. 3. de pane & cerviſid. 


I admit that a preſentment by fix jurors in the torn would be 
bad, but it does not from thence follow that it would be ſo in 
the /cet, for the words in We/lm. 2. c. 13. et fic obſervetur de quo- 
libet bali vo libertatis does not include the ſteward of the leet. Co. 
2 Iuſi. 388. 

The only true ſtandard and criterion of a court-/eet is the cuſ- 
tom and uſage of the place. Neil. 140. 1 Ro. Abr. p. 11, 12. 
Hard. 56. Lane 55, 56. Cart. 177. And where the cuſtom 
only extends to affect the perſon by a jury of fix perſons, that may 
be good, but if the freehold be concerned there muſt be a jury 
of twelve. The preſentment by /i jurors is not concluſive, the 
party who thinks himſelf aggrieved may have a replevin. Cre. 
Fac. 583. That an action of debt lies for an amercement in the 
leet. Raſl. 151. Old Book of Entries 63. b. Cro. Fac. 582. 
1 Brown. Ent. 154. 168, 169, 170, 171. That debt for an amerce- 
ment and a mutuatus may be joined. 2 Brown. Ent, 83, 84. 


This term Lee C. J. gave judgment of the court for the 
plaintiff, | | 


Lee C. J.—There are three counts in the declaration to which 
there is a general demurrer ; ſo that if any one of the counts in 
the declaration be good, judgment muſt be for the plaintiff, if 
ſuch count can be properly joined with the other two: and we 
are all of opinion that the count upon a mutuatus is good, and 
may be joined with debt for an amercement in a court-leet, and that 
they are not actions of different kinds: the whole three counts 


are for a debt created by different means, but all upon contracts; 


the teus fir? upon implied contract in law, and the mutuatus upon 
an expreſs contract: and the true way to judge of this matter is 
this, that whenever the ſame proceſs and judgment are in two 
counts, they may be joined; otherwiſe they cannot. The pro- 
ceſs and judgments in all the three counts are the ſame, and they 
are very ſimilar; for as debt on an amercement cannot be main- 
tained againſt an executor, ſo neither can debt upon a mutuatus be 
maintained againſt an executor, becauſe wager of /av lies in both, 
Slade's caſe, 4 Rep. 93. 1 Vent. 360. debt on a judgment and a 
mutuatus may be joined ; ſo may debt on a bond and a mutuatus, 
although there be different pleas required, becauſe there is the 


fame preceſs and judgment. Debt and detinue may be joined. Bro. 


Joinder in Action, pl. 97. In 2 Salt. 772. is a precedent of 2 
record, which was error from the C. B. argued by Serjeant 
Cheſhyre and Serjeant Pengelly, in an action of debt on an amerce- 
ment in a court-lect and a mutuatus joined, but it was not 9 
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that they might not be well joined; and therefore as the mutua- 
tus in this caſe is a good count, and may be joined, we mult give 
judgment for the plaintiff, for non conſlat; but that upon a trial 
the plaintiff might be able to prove hat count, and might take a 
verdict upon the ſame, though the other counts ſhould be bad, 


253 


and therefore we have no occaſion to give any opinion as to the 


other two counts. 


MICHAELMAS TERM, 
23 Geo. II. 1749. 


Kenchin verſus Knight. B. R. 


RESPASS guare clauſum fregit : the defendant pleads a 
cuſtom that all the tenants and occupiers of certain an- 
cient meſſuages have a right of common in the place where, &'c. 
as belonging to the ſaid ancient meſſuages, for all their cattle 
levant and couchant on thoſe meſſuages, and under ſuch cuſtom, 
juſtifies the putting in his ſwine, Sc. The plaintiff replies, and 
confeſſes the cuſtom as pleaded to be true as far as it goes; but 
adds, that the cuſtom goes farther ; that is, that they muſt be 
rung to prevent their rooting up the ſoil. The defendant demurs 
generally to this replication. This caſe was argued twice at the 
bar. It was objected for the defendant that the replication was 
bad for want of traverſing the cuſtom in the plea. 


Per curiam When a particular cuſtom is pleaded, another 
cuſtom repugnant to it cannot be replied without traverſing the 
cuſtom inſiſted upon in the plea for if it were otherwiſe, plead- 
ings would run to an infinite prolixity : but this is not the pre- 
ſent caſe ; for the plaintiff, in his-replication, admits the cuſtom 
in the plea ſo far as it goes, and then ſays there is another thing 
to be done, which is quite conſiſtent with the cuſtom; and that 
is, to ring the ſwine, which is rather a qualification of the cuſtom 
pleaded than a different one; and this replication brings the 
matter to a ſingle point, which is the end of ſpecial pleading : 
and we all think the replication is very good, but have ſome doubt 


If a cuſtora 
be pleaded, 
another cuſ- 
tom repug- 
naat to it 
cannot be 
replied wit!.- 
out a tra- 
verſe, but a 
cuſtom or 
matter con- 
ſiſtent with 
it may, 
without a 
travet ſe. 


whether 


* 
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Ti e defend- 
ant pei mit- 
ted to lead 
a ſpecial juſ- 
rification 
after he had 
pie aded the 
generaliſſue, 
upon terms. 


A rerſon 
committed 
ty af.cre- 
tary of ſtate, 
Maving been 
impriſoned 
1wo years 
without pro- 
tecution, 


eilcharged, 


Micnarrimas Term, 23 Geo. II. 1749. 


whether the plea be good, for it ſeems to be new to plead this 
as a cuſtom ; for right of common has not been pleaded by way 
of cuſtom, only in the cafe of copyholders, which is of neceſſity ; 
but we give no opimon as to the plea; the replication being 
good, there muſt be judgment for the plaintiff, _ 


Taylor ver/us Joddrell. B. R. 
pMPRISONMENT : defendant pleaded the general iſſue inad- 


vertently, and now moved to withdraw it, and for leave to 
plead a juſtification that he was maſter of a ſhip, that the plain- 
riff was making a mutiny therein, and ſo he impriſoned him. 
This was done in Blackburn v. Matthews upon terms of taking 
ſhort notice of trial. And in Tar/ton v. Wragg, Trin. 20 Geo. 2. 
defendant pleaded the general iſſue z and wanting afterwards to 
pay money into court, the defendant had leave to withdraw his 
plea, pay money into court, and plead the general iflue again. 
In Trin. 21 Ges. 2. Water v. Bonwell, the defendant in Hilary 
term before having pleaded two pleas, had leave in Trin. term 
following to plead a third plea: and in Mic. 21 Geo. 2. Jefferys 
v. Walter, ante, 177. leave was given to withdraw nen eft factum, 
and to plead the ſtatute of gaming. 


Per curiam — There are many inſtances of this having been 
done when the court can prevent the plaintiff from ſuffering any 
inconvenience by it, as by obliging the defendant to take ſhort no- 
tice of trial; and that if there be a verdict for the plaintiff, he 
ſhall have judgment as of the preſcnt term; therefore let the 
defendant be at liberty to plead a juſtification, and the general 
iſſue alſo, if he pleaſes, upon the terms mentioned. 


Rex verſus Fitzgerald. B. R. 
HE defendant was brought up by a meſſenger to the ſecretary 


of ſtate upon a ha. cor, whereupon it was returned that the 
defendant was taken up by a warrant from the ſecretary of ſtate, 
and committed to his cuſtody two years ago, on ſuſpicion of high 
treaſon ; and now it was moved by Mr. Henley that the priſoner 
might be diſcharged abſolutely. Mr. Attorney-General for the 
crown oppoſed his being abſolutely diſcharged, and infiſted he 
ought to give bail, although at the ſame time he admitted he had 
no particular act of high treaſon, or any evidence thereof, to charge 
the defendant with, or lay before the court. Mr. Henley tolis 
viribus oppoſed his being obliged to give bail, and inſiſted he had 
a right to his liberty, this being an illegal commitment; 1/2, Be- 
cauſe there is no charge of any fact, or any ground of ſuſpicion, 
9 nor 
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nor does the warrant mention either; 2dly, The commitment is 
illegal, becauſe the warrant is only to bring him to be examined, 
not to commit him; and he cannot be committed to a meflenger, 
for meſſengers never make any returns to juſtices of oyer and ter- 
miner, and the defendant has been a priſoner ever ſince February 
1747. Per curiam—Here is nothing but ſuſpicion, no fact al- 
ledged againſt the defendant; and unleſs Mr. Attorney will un- 
dertake to proſecute directly, and have the defendant tried, he 
muſt be diſcharged without bail; upon which it was adjourned 
till next day, when the defendant was brought up again; and 
Mr. Attorney then declaring that he had no inſtructions to pto- 
ſecute, the defendant was diſcharged abſolutely. | 


Bull ver/us Steward, B. R. 


A CTION upon the caſe againſt the defendant, bailiff of the 
borough court of Southwark, for an eſcape upon meſne proceſs : 
the declaration ſets out the levying the plaint and proceedings in 
the borough court until the arreſt, and that the defendant Alice 
Rawlins in that action being in the now defendant's cuſtody, he 
ſuffered her to eſcape to the plaintiff's damage. Upon the ge- 
neral iſſue there was a verdict for the plaintiff at laſt Surry 
aſſizes. And now it was moved in arreſt of judgment that the 
preſent declaration was ill; 1/, Becauſe it appears that the plaint 
in the court below was levied againſt 729 perſons John Warner 
and Alice Rawlins, but only one was procezded againſt, ſo that 
the plaintiff by proceſs againſt one only, could not have had the 
effect of his ſuit below. To this it was anſwered and reſolved 
fer curiam, That even ſuppoſing the plaint to be erroneous, yet 
the oſſicer ſhall not take advantage thereof in a collateral action 
as this is, and he may juſtify the arreſt under the proceſs, and he 


ſhall not be ſuffered to 7 in this action that the plaintiff could 


After a * 


not have had the effect of his ſuit below. 2dhj It was objected 
that the declaration doth not alledge in what manner Alice 
Rawlins was indebted to the plaintiff, but only in general that 
ſhe was indebted: it might be upon a judgment, or ſuch a debt 
as that court has no juriſdiction of, nor does it appear that the 
cauſe of action aroſe within the juriſdiction. To this it was 
anſwered and reſolved per curiam, That this being after a verdict, 
we will ſuppoſe every thing proved at the trial which was ne- 
ceſſary to 4 proved, and that the cauſe of action aroſe within 
the juriſdiction, unleſs the contrary could be made to appeat 
upon the face of this record. Judgment for the plaintiff. 
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Anonymous. B. R. 


Amend- TI was an action qui tam upon the ſtatute to prevent fraud 
—_ in the admeaſurement of coals: Sir F. Strange moved for 
in a qui tam leave to amend the declaration, and cited 3 Lev. 347. The 
action Ducheſs of Marlborough v. Widmore, 2 Stra. 890. and Vynne 
amended. gui tam v. Middleton, which was an action for a falſe return of a 
member of parliament, wherein the court gave leave to amen 
the declaration; and upon ſhewing cauſe, the rule for the 


amendment was made abſolute per curiam. 


H1I LARY TERM, 
23 Geo. II. 1749. 


Saunders ver/us Forteſcue. B. R. 


Homine re- N homine replegiando being brought againſt the defendant 
_—_— A for the wife of the plaintiff, an altas and p/uries iſſued 
paint thereupon; to the laſt of which writs the defendant appeared: 
wife, wo notwithſtanding that, a capias in withernam was iſſued againſt 


dies after defendant, which was held to be irregular, and therefore all pro- 
and befae a ceſs thereon was ſtayed. | 
p'ea, quzre, 


3 the The wife of the plaintiff being dead fince the defendant's ap- 
uit ſhall . . . . . 
Nay ? pearance, it was now moved that all proceedings in this action 
Skin. 337. be ſtayed; %, Becauſe the party detained is a neceſſary party 
2 8. to this ſuit; 2dly, From the form of the condition of the recog- 
Salk. 581. Nizance of bail in this action, which is, that the party defendant 
705. ſhall appear de die in diem, plead non cepit, &c.; and if judgment 
ſhall paſs againſt him, he ſhall render the body of the plaintiff's 
wife, or his own body, in wwithernam, and ſhall alſo pay the da- 
| mages and coſts recovered by reaſon of the taking and detaining, 
Cro. Jac c. Now the plaintiff's wife being dead, it is impoſſible to de- 
$35. Car, liver up the — 26 of the woman, or to comply with the condi- 
89, 90 tion of the recognizance and plaintiff may have an action for 


2 id. 346. the detainer per quod conſortium amiſit. ＋T 
0 
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To this it was anſwered for the plaintiff, that this action is 
brought for two purpoſes; 1/f, To remove the cuſtody of the 
perſon taken and detained; 2dly, For damages: and although 
the firſt cannot be had in this caſe becauſe of the death of the 
party detained ; yet if the taking and detaining of the plaintiff's 
wife has been unlawful, he ſhall recover damages; and if cattle 
die pending a replevin, yet the ſuit ſhall go on. 


Per curiam—lt is too much for us to ſtay this ſuit upon a 
motion, and therefore let the plaintiff declare, and the defendant 
may by pleading take what legal advantage he can, 


Hanſon ver/us Parker. B. R. 


HIS is an action of debt upon a bond, with condition for the 
payment of a certain ſum of money to one Lydia Dovey : 
the defendant craves oyer of the condition, and pleads payment 
pet diem to Lydia Dovey. At the trial it was given in evidence, 
that Lydia Dovey, in converſation touching this bond, being 
aſked it the defendant owed her ariy money, declared he did not 
owe her any thing, whereupon the jury gave a verdict for the 
defendant. And now it was moved for a new trial, that the 
declaration of Lydia Dovey, who was not the party plaintiff in 
this action, ought not to affect the plaintiff; and Lydia Dovey 
made an affidavit that the money had not been paid to her, and 
that ſhe looked upon the defendant to be indebted to the plain- 
tif, who was the obligee in the bond, 


But per curiam—A new trial was refuſed, ſor Lydia Dovey is 
to be conſidered as if ſhe were really plaintiff, and the action 
(as appears tv us) is brought for her benefit and if the condi- 

tion of the bond (being taken for payment of money to her) 

was capable of any explanation, it ought to have been explained 
to the jury at the trial, and we cannot admit of affidavits to ex- 
plain evidence given at a trial, ſo the plaintiff took nothing by 

the motion, F 
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_ Skelton ver/us Hawling, Executor, &c. B. R. 
If an execu- (NEIL TON brought deb? upon a bond againſt Elia Maddox, 


ro — at an adminiſtratrix, who ſuffered judgment to go againſt her 
confeſs by default: ſhe makes her will, and the defendant Hawling 
* executor thereof, and dies; and this action upon the judgment 
go againſt is brought againſt Harvoling, ſuggeſting a devaſtavit. Hanoling, 
him by de- pleads that he has fully adminiſtered. the goods and effects of 
—-— bg . Eliz. Maddox; and to prove a devaſtavit the judgment by default 
mitsaſſets in Was given in evidence at the trial; and whether a judgment by 
his hands, default againſt the defendant's teſtatrix, who was an adminiſtra- 


and is eſto 3 3 2 
ped to fay trix, is an evidence of a devaſtavit, was reſerved for the opinion 


the contrary, Of the court. 
in an action i 
— — For the plaiutiff it was inſiſted, that if an executor or admini- 


ſuggeſting a flrator confeſſes judgment or ſuffers the ſame to go againſt him 


deraſtait. by default, he admits afſets in his hands, and is eſtopped to fa 
the contrary upon a devaſiauit returned, and fo is a jury. 
1 Salk. 310, Comyn 87. S. C. And in 6 Med. 308. if an exe- 
cutor ſuffer judgment to go againſt him by default, upon exe- 
curing a writ of inquiry he ſhall not give evidence of want of 
aſſets, for he is eſtopped, as if it had been the caſe of an heir, 
for he ſhould have pleaded plene adminiftravit, or ſpecinlly, what 
aſſets he has. So if judgment be given againſt an executor upon 
demurrer, and execution be awarded, the ſheriff cannot return 
nulla habet bona te/tatoris, but is to return a deva/?avit, as if it 
had been found egainſt the executor by. verdict ; for per curiom— 
He hath charged himſelf by his own plea, Cro. Eliz. 102. 
2 Str. 1075 Vartan v. Richardſon, widow, adminiſtratrix in this court, 
Trinity term, 10 Geo, 2. there were two ſcire facias's againſt the 
deſendant as adminiſtratrix of her late huſband, ro ſhew cauſe 
why Marton ſhould not have execution of a judgment recovered 
againſt her huſband, both which writs were returned ichilt, 
whereupon a ſcire fieri inquiry iſſued: the defendant attended the 
execution thereof, and offered to lay an account of the aſſets of 
her late huſband before the ſheriff and the jury; but the plaintiff 
inſiſting that the award of execution upon the ſaid 2400 nichils 
was legal evidence of aſſets, the jury found a devaſlavit ; aſter- 
wards ſhe appeared to the /cire fieri inquiry, pleaded plene admi- 
mfiravit, and traverſed the inquiſition which found a deva/tavit, 
but not expecting to ſucceed in the trial of this iſſue, ſhe moved 
the court to have the award of execution ſet aſide upon the ſcire 
facias's, and to be permitted to plead thereto, upon proof to the 
court that the aſſets in truth amounted to a very ſmall ſum, (in 
compariſon to the debt in demand,) which ſhe offered to deliver 
up, and to be examined upon interrogatories ; and though the 
court thought this a very hard taſe, the having had no notice of the 
ſcire facias's, yet they refuſed to let her in to plead to the ſcire 
facias's, 
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Facial i, or to relieve her, ſhe having acquieſced too long. From 

this caſe it appears plainly that the counſel for the defendant 
Richardſon, and the court, took it to be certain that the award 
of execution after two nickhils was evidence of a confeſſion of 
aſſets. | 


There was a caſe of Challoner v. Challoner, before Lord Hard- 
awicke, at the ſittings in Middleſex after Hilary term 1736. The 
plaintiff having recovered a judgment by default againſt the de- 
tendant as adminiſtratrix, in debt upon a bond given by the in- 
teſtate, brought an action upon that judgment againſt the ſame 
adminiſtratrix, ſuggeſting a devaſiavit: upon nil detinet, the 
plaintifF at the trial gave in evidence a copy of the judgment by 
default, which was held to be ſufficient evidence by Lord Hard- 
wicke, who ſent for Salkeld's reports into court, and held 1 Salk. 
310. for good law, 5 


On the other ſide it was argued for the defendant Hawling, 
that although the judgment by default againſt Maddox might be 
conſidered as an admiſſion of aſſets by her in caſe an action had 
been brought againſt her upon that judgment, yet in the preſent 
action againſt her executor it ſhall not be ſo; and there is no 
caſe in the books in point for the plaintiff, 


In Bird v. Culmer, Hob. 178. and 1 Rol. Abr. 929. B. p. 3. 
the defendant pleaded plene adminiſtravit, and afterwards relicta 
verificatione cognovit aftionem ; and Richardſon prayed judgment 
de bonis proprits but the court ſaid that the judgment only con- 
feſſed the action, not aſſets, and the plaintiff had judgment only 
de bonis teflatoris. | | | 


If a judgment by default be evidence of a devaſtavit, why does 
not the plaintiff immediately thereupon take out execution de bonis 
proprus ? and yet this never was done. 


As to 6 Mod. 308. that is a reſolution upon no caſe ſtated ; 
and the caſe on a demurrer in Cro. Elia. 102. differs very much 
from the caſe at bar, and ſo does Wharton v. Richardſon, 


If every judgment againſt an adminiſtrator or executor by de- 
fault be evidence of aſſets, they muſt be obliged to controvert every 
aCtion which ſhall be brought againſt them, which would be of 
great inconvenience, for whoever pleads plene adminiſtravit does 
lo at the peril of colts. 


Before the fat. 4 & 5 W. & M. c. 24. / 12. there was no 


action againſt an executor of an adminiſtrator, 
8 2 | The 
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The court after having taken time to conſider gave judgment, 
That if an executor or adminiſtrator ſuffers judgment to go by 
default or confeſſion, and an action be brought againſt him on 
that judgment, ſuggeſting a devaſlavit, he cannot plead plene ad- 
miniſtravit, for by the confeſſion of the judgment, or letting it 
go by default, he has admitted aſſets to the amount of the de- 
mand ; and it is the ſame if the action on the judgment be againſt 
the executor or adminiſtrator of an executor or adminiltrator. 
Judgment for the plaintiff. | , 13 


Ryall verſus Rolle. In Chancery, before Lord 
Hardwicke, aſſiſted by Lee, Chief Juſtice B. R. 
Parker, Chief Baron of the Exchequer, and Bur- 

nett, one of the Judges of the C. B. | 


Mortgage of WIO delivered their opinions ſeriatim upon the 27th of Ja- 
goods and nuary, and unanimouſly gave judgment, that if a man 
choſe+i2 5” mortgages his goods and chattels and debts for a valuable conſi- 
dulent as deration, and the mortgagee permits the mortgagor to keep 
againſt cre- poſſe ſſion, and to have the ordering, ſelling, and diſpoſing thereof, 
— 1 this gives the mortgagor a falſe credit, is fraudulent againſt cre- 
be not deli- ditors, and the mortgagor afterwards becoming bankrupt, the 
vered to the aſſignees under the commiſſion are entitled to have theſe goods, 
mortbasce. e. for the benefit of themſelves and the reſt of the creditors 

ſeeking relief under the commiſſion, and the mortgagee can only 


| come in for his proportionate ſhare under the commiſſion, 


The principal part of the caſe was this: That Harveſ and Ste- 
| wvens were partners in a brewhouſe at King flon upon Thames that 
| Harveſt for a valuable conſideration mortgaged to Potter in truſt 
| for Stevens his (Harvgęſt's) moiety. of the brewhouſe, coppers, 
coolers, backs, tunns, tubs, goods, and chattels, and debts in 
1 the brewhouſe and trade; that from thenceforth afterwards Har- 
if | veſt and Stevens {till continued to carry on the trade together, 
I Harve/t appearing in every reſpect as much proprietor and owner 
| | as he was before he made the mortgage, having joint poſſeſſion 
of the brewery, and acted in every thing as he had before done, 

and ſome time afterward became a bankrupt. | 


The general queſtion therefore was, Whether this mortgage as 
| to the perſonal eſtate was not fraudulent as againſt creditors 
| ' within the ſtatute of the 21 Fac. 1. c. 19. ect. 11. ? which enaQts, 
| “ That if at any time thereafter any perſon or perſons ſhall be- 
15 come bankrupt, and at ſuch time as they ſhall become bank- 
f * rupt, ſhall by the conſent and permiſſion of the true _ 
þ | « an 


i} 5 
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« and proprietary, have in their poſſeſſion, order, and diſpoſition, 
* any goods or chattels whereof they ſhall be reputed owners, 
« and take upon them the ſale, alteration, or diſpoſition as 
« owners z that in every ſuch caſe the commiſſioners under the 
* commiſſion of bankrupt ſhall have power to ſell and diſpoſe 
« of the ſame for the benefit of the creditors who ſhall ſeek relief 
« by the ſaid commiſhon, as fully as any other part of the eſtate 
« of the bankrupt, and for the better payment of debts, and 
« diſcouraging men to become bankrupts.” | 


— — 


It was argued at the bar, that there was a great difference be- 
- tween a pawn of goods and an hipothecation or mortgage thereof; 
for that goods pawwned muſt be delivered to the patonee, who has 
no property in them, but they are only depoſited as gages or 
pledges ; but goods mortgaged need not be delivered. 7uftin. 
Inſtit. lib. 4. tit. 6. ſec. 7. To this it was anſwered and reſolved 
by the whole court, that a mortgagee of goods moveable, and choſes 
in action, is the true owner thereof, and that therefore the ſame 
ought to be delivered to the mortgagee as much as they may, or 
poſſibly can be; that is to ſay, by delivering the goods themſelves 
ſpecifically, or the key of the warehouſe wherein they are, with 
the poſſeſhon thereof; and by delivering the muniments, books 
and writings, relating to the cho/es in action, and enabling the 
mortgagee to reduce the ſame into poſſeſſion by action or ſuit. 
And as this has not been done in the preſent caſe, and Harvef 
ſtill appeared to be the reputed owner of the moveable goods and 
choſes in action, the whole court adjudged the mortgage to be 
fraudulent as aforeſaid, and Lord Hardwicke decreed ag» 
cordingly, | 
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Rex ver/us Phillips. B. R. 


A Rule was made by conſent to try the validity of a by-law, 6,6, where 
and that if the by-/awv ſhould be found to be a good one, there is a 
then the judgment upon the information ſhould be entered for tial by con- 
the proſecutor : if bad, then for the defendant. It was found to 

be a bad by-law; and now it was moved that there might be no 

coſts. But per totam curiam—'The judgment muſt be entered ac- 

cording to the rule, and colts follow of courſe. 


Brewſter ver/us Capper. B. R. 


DEFENDANT pleaded a miſuomer in abatement, which was what mall 
after an imparlance, thus : At which day came Ham Fohn be a ſpecial 
„ Crapper, (the defendant's true name,) who is ſued by the name — 
« of John Capper, & c.“ to which the plaintiff demurred; and miſnomer in 
objected, that this plea being in abatement, ought to have been abatement. 
8 pleaded 
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pleaded of the ſame term with the declaration, or after a ſpecial 
imparlance, and that this is after a general 1mparlance. But per 
curiam This imparlance by the true name is ſpecial for this pur- 
poſe ; but if he had ſaid venit predi John Capper, it had been 
bad; for that would have confeſſed that chu Capper was the 
true name. Kel. 93. b. Judgment for the defendant. 


Wolfe ver/as Collingwood. B. R. 


Al:bcugh COMMON rule upon the ſheriff of Surry to bring into court 

—_— the body of the defendant. Mr. Smythe the king's counſel 

bond on the moved to difcharge this rule, alledging that the ſheriff had taken 

tat. H. 6. a bail-bond, which he was obliged to do by the fat. Hen. 6. and 

yet — aug had permitted the defendant to go at large, and could not by law 

the plaintiff take his body again and bring it into court. 

Mall not be ; i 

— 0 on. Tee C. J.— The ſheriff muſt either bring in the body or juſtify 
8 good bail in court, for the plaintiff is not to be concluded by 


the act of the ſherifl. 


Denniſin J.—The ſheriff takes the bail at bis peril upon the 
fat. H. 6. ſo the court refuſed to diſcharge the rule. 


Harris verſus Evans. In Scace. 


Leaſe for one PE R curiam—A leaſe to hold to R. Harris from Michaelmas 
1 for one year, and ſo for two or three years, or any further 
three years, term of years, as the ſaid N. Evans and R. Harris ſhall think 
as the fa ties fit and agree, from and aſter the expiration of the ſaid term of 
oll aste. one year, is a leaſe for two years; and after every ſubſequent year 
begun, is not determinable till that be ended, like 2 Salk. 414. 


Evans verſus Underwood. B. R. 


What is a A CTION upon a promiſſory note brought by Evans the in- 
negotiable dorſce againſt Underwvccd the drawer. The note ſet out in 
1 the declaration is, “I promiſe to pay to George Pratt, or order, 
e 3 8 ** . . * 
4 Ann. c 9. eight pounds, upon the receipt of his the ſaid George Pratt's 
| « ages due ſrom his Majeſty's ſhip the Sg, it being in full 
66 for his wages, and prize-money, and ſhort allowance money 

& for the ſaid ſhip.” The indorſement by Pratt is ſet out; and 

it is averred that the defendant received the ſaid wages from the 

faid ſhip. Upon ao afſumpfit pleaded the jury gave a * 

or 
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for the plaintiff: and now it was moved in arreſt of judgment 
that this note was not negotiable within the „at. 4 & 5 Ann. c. 9. 


Mr. ume Campbell for the plaintiff, to ſhew this was a nego- 
tiable note, cited ſeveral caſes, and principally relied upon 
Andrews v. Franklin, which was in Hilary term 3 Geo. 1. in this 
court: caſe upon a promiſſory note to pay money within two 
months after the ſhip called the Devonſhire ſhould be paid off; 
and the plaintiff declared upon the ſtatute, It was there inſiſted 
that the note was not negotiable, the promiſe to pay heing upon a 
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contingency which might never happen. Sed per curiam — The 


paying off the ſhip was morally certain; and the note is within 
the ſtatute, and negetiable. And in Coleban v. Cook, Mich. 
15 Geo. 2. in C. B. J. Cooke on 27th of May 1732 made a pro- 
miſſory note, whereby he promiſed to pay to H. Denham, or order, 


150. ſix weeks after the death of his father F. Cooke eſq. for value 


received, which was indorſed to Coleban. J. Cocke the father 
died April 2, 1741, and the indorſee brought an action, and had 
judgment in the Common Pleas, that the note was negotiable af- 
ter three arguments, for there was no contingency whereby the 
note might never become payable, and was only uncertain as to 
the time: and the judgment of the C. B. was aſſirmed upon a 
writ of error in B. R. Mich. term 18 Ges. 2.3 and the court 
ſaid that no certain preciſe form of words are neceſſary to be 
uſed in a bill of exchange or note of hand, and that © I promiſe 
« to be accountable to A. or his order for 1001, valued received,” 
would be a good negotiable promiſſory note. 


On the other ſide it was ſaid by Mr. Ford for the defendant, 
that the caſe of Andrews and Franklyn was never determined 
and that in the caſe of Coleban v. Cooke, the payment was certain 
in all events, for the father muſt die ſome time or other; but it 
was uncertain whether the ſhip Sfo/k would ever be paid off or 
not. | 


Lee C. J.— The caſe of Andrews v. Franklyn is very like the 
preſent. We will look into that caſe and ſee whether it was de- 
termined. The court inclined to give judgment for the plaintiff, 
and after looking into the caſe cited, did fo, wut audivi, 


3 Stra. 1217. 


1 Stra. 24. 
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Traverſe verſus Buckley and his Wife. In Chan- 
cery, before Lord Hard wicke, aſſiſted by Sir John 
Strange, Maſter of the Rolls. 


If a bill be HIS is a bill exhibited againſt huſband and wife, who are 
brought = 1 joint adminiſtrators in her right of the goods and effects of- 
and feme, her former huſband, for an account of his perſonal eſtate, Wc. 
and ſhe alene Upon the 6th of October laft both the defendants were ſerved with 
nerd a ſubpœna in France; the huſband continuing abroad, the wife 
contempt, comes into England, and for want of an appearance is taken up 
and after- by proceſs of contempt, which ifſued againſt them both: ſhe be- 
—— ing a priſoner gave a bail-bond for her appearance, and applied 
ance, and for time to anſwer, which was refuſed, unleſs ſhe would enter 
>> eg her appearance with the regiſter, which ſhe accordingly did, and 
vi how ber thereupon had time to anſwer ſeparately without her huſband, 
huſband, this 
bs regular, It was moved on her behalf, that it is irregular to take up a 
feme covert upon an attachment to compel her to appear ſepa- 
rately; and ſecondly, that her ſubſequent appearance ſhall not 


hinder her from taking advantage of the irregularity, | 


Mr. Attorney-General for Mrs. Buckley -A feme covert, ex- 
cept in yery particular cafes, (where ſhe 1s —— intereſted,) 
cannot act either for herſelf or huſband : but where both are 
parties, the huſband can appear for both; her acts alone cannot 
aſſect him: and although ſhe be executrix or adminiſtratrix, ſhe 
can do no act without him; becauſe if ſhe could, ſhe might 
thereby make him ſubject to a deva/favit, and ſhe could not be 
anſwerable for it. If an action be againſt the wife only, then ſhe 
may appear, and the huſband may take advantage of it : but if 
they be joined in the action, the huſband is to do every act in the 
court of juſtice where the action is, The huſband ſhall have all 
her property during the coverture, and her anſwer in the preſent 
cauſe without her huſband will be nugatory, for no decree can be 
made againſt her alone; and I therefore inſiſt that this appearance 
by the wife alone is void in point of law, and the attachment againſt 
her is itregular; and therefore the taking the bail-bond was un- 
der a dureſs much greater than a dureſs in a priyate caſe, as being 
done under the ſanction of this court. a 


2dly, It is objeCted for the plaintiff, that the feme, by appearing 
and praying time to anſwer, has waived all adyantage ſhe mig 
have taken of the irregularity (if it be one). To this I anſwer, 
that her anſwer in this caſe without her huſband will not (even) 
bind herſelf, much leſs can the court make any decree thereon 
to bind her huſband, On 
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On the other ſide, it was ſaid for the plaintiff, that the feme 
covert having entered her appearance, and prayed, and had time 
to anſwer, the queſtion now is, not how far the plaintiff can go 
on, or the court can proceed to a deeree, but Whether this court 
can diſcharge her from theſe acts of her on? 


This court is often under great difficulties by reaſon of the 
non-reſidence of parties in the kingdom, and therefore it will take 
all reaſonable and equitable methods of extending its proceſs for 
relief of ſuitors; and this is the more requiſite to be done in this 
court, where the parties to a ſuit are frequently more numerous 
than in the law-courts, where they are ſeldom ſo; and it is every 
day's practice in this court, to ſuggeſt in the bill that ſome of the 

arties are beyond ſea, and you cannot compel them to appear, 
and to proceed againſt them and the ref upon that allegation, 
The caſes of Bell and Hyde, Eg. Ca. Abr. 65. and Dubois v. 
Hole, ſhew that this court ought to extend its proceſs as fax 
as poſſible to compel appearance, 


And of this opinion was the Lord Chancellor and Maſter of the 
Rolli, and held the proceſs of contempt regular, and the appear- 
ance of the wife good, both at law and in this court: to prove 
which Lord Chancellor cited Styl. 475. Att Lee v. The Lady Bal- 
tinglat. And 1 Salk. 114. Carpenter v. auſtin ſhews that an 
appearance entered for the wife without the huſband is not void ; 
and if ſhe alone be arreſted, ſhe ſhall not be diſcharged but upan 
common bail, and then new proceſs thall go againſt the huſband 
with an idem dies given to the wife; ſo is 1 Mod. 8. The Maſter 
of the Rolls cited Norwood v. Stevenſon, Paſch. 10 Geo. 2. where 
the huſband refuſed to appear for his wife, She was brought in, 
in cuſtody by a habeas corpus, and moved td be delivered to John 
Doe and Richard Roe, which is tantamount to an appearance z 
and it was granted, and ſhe diſcharged. This caſe proves that an 
appearance for the wife alone is not void in law. 


Ly 
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Anonymous. B, R, 


An agent's PPLICATION being made to a judge for an order to tax 

N an attorney's bill, he made an order for the taxation 

thereof upon the uſual undertaking to pay what ſhould appear to 

be due thereupon. The perſon who obtained the order attended 

the Maſter ſeveral times, but the attorney whoſe bill it was never 

attended; and the Maſter refuſed to tax the bill ex parte, be- 

cauſe it was a bill for agency. And now Mr. Lawſon moved that 

the Maſter might tax it ex parte. But per curiam—lIt is not 

within the act of parliament : and the Maſter ſaid he never taxed 

a bill for agency in his life : ſo the judge's order was held to be 
irregularly obtained, 


Lamii ver/us Sewell. B. R. 


A ſoreigner "THE plaintiff reſides at Dunkirk, and is a merchant there, 
| — —— Mr. Benne moved he might give ſecurity for coſts, or that 
" ric, lor col. the proceedings might ſtay until he did ſo. Sed per curiam— 

y P gs mig y - 
| This was refuſed, becauſe it would affect trade, and be excluding 
i foreigners from obtaining juſtice in our courts, and is never done 
i but in actions gui tam, & c. And they cited Plumtree v. Maſan, 
wherein this was refuſed. 


Rex verſus Epiſcopum Elienſis. B. R. 


Where it is R VLE to ſhew cauſe why a mandamus ſhould not go to the 
bi - —_—_ Biſhop of Ely, commanding him to hear an appeal made to 
# vigor ofa bim as viſitor of Trinity college in Cambridge, by Doctor Edward 
# college, the Vernon, who has therein complained that he has been wrongfully 
': . deprived of his ſenior fellowſhip in the. college, contrary to the 
\; — — ſtatutes thereof, made upon affidavits that the b;/bop declined 
| nor has it hearing the appeal until he could be ſatisfied that he had a right 
| 


been ever , 
Jetermines to Vilit the college. 


whether a mandamus lies to a viſitor of a college, b. 
pon 
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Upon ſhewing cauſe Doctor Vernon grounded the bi/bop's right 


to viſit upon a body of ſtatutes given to the college by Ed. 6. for 


the government thereof, wherein among other things the bi/bop 
5 , for the time being, is to be the viſitor of the college; and 

or Vernon (wears in his affidavit that he believes theſe ſta- 
tutes of Ed. 6. are the ſtatutes which are binding upon the col- 
lege, and to a true copy of them taken out of a book in the hands 
of the bi/hop, which appears to be ſigned by the king and his 
commiſſioners, but has not the great ſeal to it. 


On the other fide, againſt a mandamus, ,it appeared to the 
court that theſe ſtatutes of Ad. 6. have never been put in ure; 
that the Bi/bops of Ely for 200 years laſt paſt have not viſited this 
college ; that theſe — are no where inrolled; that another 
body of ftatutes were given to the college by Queen Eliz. in 
which thoſe of Ed. 6. are not taken notice of, although contra- 
dictory in many inſtances; the college annually on the 1675 of 
December commemorate their founder and benefactors ; and 
among the reſt the preacher from the pulpit only ſays of Eduard 
the 6th, that he confirmed his father's grant; but when he comes 
to Queen Elizabeth he ſays, be gave us the flatutes by which 
« qe are governed.” Beſides, all the members of the college 
take an oath that they will obſerve and keep the ſtatutes of Queen 
Elizabeth,; and the book of the ſtatutes of Ed. 6. nor any copy 
of it, is to be found among the archives of the college, nor does 
it appear they were ever received by the college, or that the biſhop 
of Ely has ever acted as viſitor. 


Lee C. J. It appears from the affidavits laid before the court 
that there has been an appeal to the Bi/bop of Ely as viſitor; that 
the bi/bop has declined exerciſing any viſitatorial power in order 
to take the opinion of this court whether he has any right to 
exerciſe it, and the affidavits only go to belief that the bithop is 
viſitor: on the other fide it appears that theſe pretended ſtatutes 
of Edward 6. are found in the hands of the bi/bop, wichout the 
great ſeal, and not in the college, and that the bi/bop never 
vilited the college, and this is to induce a bclief that there are 
no real ſtatutes of Ed. 6, 


This is a controyerted queſtion, and it is not at all clear to the 
court who is vilitor z and if we had ſeen and read all the ſtatutes 
of this college, we have no authority to u I Ba who is vilitor, 
that being the proper province of a jury. x 


I ſhall give no opinion whether a mandamus to a viſitor of a 
college be proper in any caſe whatever, it being a queſtion which 
has never yet been determined; Uſber's caſe, 5 Med. 452. comes 
the neareſt to the preſent caſe, wherein the then moſt eminent 
counſel at the bar were concerned, Serjeant Wright, ___” 

r 
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Lord Keeper, ) Cooper and Pratt, for the mandamus to a viſitor of 
Univerſity College in Oxford ; and Northey, Harcourt, and Sir 
Barth. Shower againſt it; and though the court was moved ſeve- 
ral times, yet at laſt they would do nothing in it. 


It is well known that this court cannot grant a mandamus to 
compel any perſon to exerciſe a juriſdiction which that perſon is 
not molt clearly and certainly appointed to, and bound by law to 
exerciſe ;z and it would be moſt unjuſt to grant a mandamus to the 
biſhop in this caſe, who ſeems to decline the right of being viſitor 
for if he _ has no juriſdiction, he might be put to great trouble 
and expence by a prohibition. This is not like application to be 
admitted into corporations to try particular rights, but is to com- 
mand a man to exerciſe a juriſdiction which he himſelf knows 
not whether he has any right to it or not; and no inſtance can be 
found where the court ever granted a mandamus to a perſon to 
exerciſe a juriſdiction which it was doubtful whether he had 
power to exerciſe or not; and therefore I am of opinion the rule 
pught to be diſcharged, | 


Wright J. ad idem. 


Denniſon J.—This caſe is very different from the caſes of 
mayors, &c. ; for if it appears doubtful whether a man be duly 
elected mayor or not, the court will grant a mandamus to try it. 
I ſhall give no opinion whether a mandamus in any caſe ought to 
go to a viſitor of a college, but judges have always been difpoſed 
not to meddle with theſe private donations. 


If we grant this mandamus we mult ſuppoſe the bib is viſit- 
or when ſuch a ſuppoſal may be falſe, for the b;/bop does not 
tell us he is a viſitor; and if we ſhould grant the writ, and the 
crown be viſitor, might not the Attorney-General come for a pro- 
hibition, ſo that this court would be acting molt abſurdly by com- 
manding and prohibiting a man to exerciſe one and the ſame 
juriſdiction; Why then does not the b:/bop proceed to determine 
upon the appeal? And if the crown has a right as viſitor, the 
Attorney-General may come for a prohibition, and the matter may 
be properly tried. 


Fofter I. ad idem. 


Rule diſcharged. | 


EAST ER Tr, 23 Geo. II. 1750, 


Simmonds ver/us Middleton and another, the Bail 
of Parminter. B. R. 


TH was an action by original writ, wherein the plaintiff Practice. 


obtained judgment againſt the principal, which was affirmed 
upon a writ of error in the Houſe of Lords upon the 22d day of 
February 1748. 8 


Before the writ of error was brought, viz. on the 26th of 
April 1748, a capias ad ſatisfaciendum was left with the ſheriffs 
of London in order to have a non eft inventus againſt the defend- 
ant Parminter returned thereupon, and to ground a ſcire facias 
againſt the bail. On the 27th of the ſame April the writ of error 
was allowed, and notice thereof given the zoth, which depended 
in the Houſe of Lords until February 22, 1748, when the judg- 
ment was affirmed ; whereupon the plaintiff ſued out a ſecond 
ca. ſa. againſt Parminter, teſted the 13th of February 1748, re- 
turnable the firſt return of Eaſter term 1749. Parminter then 
filed a bill againſt the plaintiff in the Exchequer, and thereupon 
obtained an injunction, which was not diſſolved until December 
laſt, when the plaintiff ſued out the firſt /crre facias againſt the 
bail, teſted the laſt day of laſt Michaelmas term, and returnable 
the firſt return of laſt Hilary term, whereupon a nichil was re- 
turned, and thereupon the — facias againſt the bail was 
ſued out, teſted the fir day of Hilary term laſt, and returnable 
on the ofave of the Purification, which was the gth of February, 
and the defendants (the bail) not appearing, a nichil was allo re- 
turned upon that writ ; and upon the laſt day of Ja term the bail 
came late at night, and obtained a rule for the plaintiff to ſhew 
cauſe why the ca. /a. againſt the bail and the proceedings on the 
ſeire facias ſhould not be ſet abide. 


And now upon ſhewing cauſe, the court held the firſt ca. /a. 
ſued out before the allowance of the writ of error was regular, 
although the ſheriffs could not have arreſted Parminter thereupon 
after notice of the writ of error; and as it appears that the firſt 
ca. ſa. is now returned non eft inventus, we will ſuppoſe it might 
be ſo returned after the writ of error was ſpent, nothing appear- 
ing to the contrary ; and therefore it is regular. As to the ſecond 
ca. ſa., we have no occaſion to ſay any thing upon hat: here 
appears one ea. /a. regularly iſſued, returned and filed, and that 
is ſufficient to ground the /cire facias againſt the bail, and there- 
fore the rule muſt be diſcharged, which was accordingly diſ- 
charged upon the 26th of May 17503 and the ſame day execution 


was awarded againſt the bail, although they ſurrendered Par- 
| minter 
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minter in diſcharge of themſelves upon the ſame 26th of May 
after the riſing of the court before a judge at his chambers, 


Bail muſt And thereupon the bail came again to the court this term, and 
render the obtained a rule to ſhew cauſe why the award of execution againſt 
am 4g them ſhould not be ſet aſide for irregularity, upon an affidavit 
the returnof that the principa/ was rendered to prifon upon the very day 
_ _ whereupon the former rule to quaſh the ſcire facias's was dil- 
fedente u. Charged, and upon an affidavit that they had the defendant Par- 
ri, or they inter ready to be ſurrendered at the hall the laſt day of laſt 
come rotate Hilary term, in cafe the court had not then made the ſaid rule to 
even the fhew cauſe why the ſcire facias's ſhould not be quaſhed, Sed per 
ſame day. curiam—The bail are now fixed abſolutely with the damages and 
colts, for they ought tb have rendered the defendant upon the 
26th of May, ſitting the court, and they came too late to a judge's 
chambers after the court was riſen ; and in ſtrictneſs, as the pro- 
ceedings are regular, they were fixed upon the guarto die of the re- 
turn of the ſecond /cire facias, which was the laſt day of laſt term 
after the court was riſen; and ſo the rule to ſhew cauſe why the 


award of execution ſhould not be ſet aſide was alſo diſcharged. 


Thruſtout, of the Demiſe of Small, verſus Denny 
and others. In C. B. 


Paron ſeiſed EITCT MENT of lands in Swilland in the county of Srfo/k ; 


in fre of upon the trial the following caſe was made for the judgment 


— og of the court: That Henry Tampion being ſeiſed in fee of certain 


ſeiſed in fee lands in Somer/ham in the county of Suffolk, and Mary Hammond 
— 4 2 being ſeiſed in fee of lands in Szuilland, (being the lands in queſ- 
„rage tion, ) by indentures of leaſe and releaſe of the 23d and 24th days 


marriage 
ſertie the of June 1727, in conſideration of a marriage then ſhortly after- 


— whe wards to be had between the ſaid Henry and Mary, did releaſe 
life, remain- and convey unto James Hailes and Samuel Dynes and their heirs 
-_ — the lands in Sruilland now in queſtion, and the lands in Somer- 
meter ſham, to the uſes following; (that is to ſay,) as to the lands in 
the chilaten S2vil/and, to the uſe of the ſaid Mary in fee, until the ſolemniza- 
of the ma:- tion of the ſaid then intended marriage; and as to the lands in 


—_—— S:mer/ſham, to the uſe of the ſaid Henry in fee, until the ſolem- 
as the feme nization of the ſaid marriage, and from and after the marriage, 
8 ge, 


ſhall ap- | 
point, and for want of ſuch appointment, to the children equally and their heirs as tenants in com- 
mon, and for went of ſuch iſſue, to ſuch perſons and uſes as the feme hal appoint, and for want of 
ſuch appointment as to the lands in C. to the heirs of the feme ; and as to the lands in A. to the he.rs 
of the baron. Baron dies leaving one fon only, the feme appoints the whole to him by her will; dut 
if the ſon dies without iſtue, and wider 21, the appoirts the whole to ſtrangers ; he dies under age 
and wichout if.us. This is either a good appointment, or if it be not, is a good executory deviſe of 
he feme's reſulting uſe in the lan e in C. and therefore quacung. via data, the heirs on the part of 
the ſeme have ao tiue to the lands in C. But if the appointment be bad, the heir ex parte the baron 


has title, 5 ch 
ä en 
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then as to all their lands both in Silland and Somerſbam, to the 
uſe of the ſaid Henry for his life, and after his deceaſe to the uſe 
of the ſaid Mary for life in bar of dower ; and aſter the deceaſe 
of the ſurvivor of them, then to the uſe of ſuch child and children 
on the body of the ſaid Mary by the faids//enry to be begotten, 
and for ſuch eſtate and eſtates, and ſubject to ſuch powers, pro- 
viſoes, conditions, and limitations, as the faid Mary, notwithſtand- 
ing her coverture, ſhall by any writing under her hand and ſeal, 


or by her laſt will and teſtament in writing, atteſted by three or 


more credible witneſſes, limit, direct, and appoint the ſame; and 
for want of ſuch limitation, direction, and appointment, to the 
uſe of all ſuch children on the body of the ſaid Mary by the faid 
Henry to be begotten, and his, her, and their heirs, equally as 
tenants in common; and for want of ſuch iſſue, to the uſe and 
behoof of ſuch perſon and perſons, and for ſuch eſtate and 
eſtates, and under ſuch proviſoes, conditions, and limitations, and 
in ſuch ſort, manner, and form, as the ſaid Mary Hammend, 
during her ſaid coverture, or at any other time, and as well mar- 
ried as ſole, ſhall, in and by her laſt will and teſtament, or by 
any other writing or writings, deed or deeds, under her hand and 
ſeal atteſted by three or more credible witneſſes, give, order, diſ- 
poſe, declare, limit, or appoint the ſame, or any part thereof; 
and as the faid eſtates ſo to be appointed (if any ſhall happen to 
be) ſhall reſpectively end and determine, and for want of ſuch 
gift and appointment, then as for and concerning the premiſes in 
Swilland, (now only in queſtion,) with the appurtenances, or ſo 
much whereof no fach diſpoſition ſhall be made, to the uſe of 
the right heirs of the ſaid Mary for ever; and as for and con- 
cerning the lands in Smerſbam, or ſo much thereof, whereof no 
ſuch gift or diſpoſition ſhall be made, to the uſe of the right heirs 
of the ſaid Henry Tampion for ever. That the ſaid marriage 
ſoon afterwards was had, and Henry Tampion thereupon entered 
into all the lands, and was ſeiſed under the ſettlement, and died 
in 1729, ſeiſed of the lands both in Somerſbam and Swilland, 
2 the ſaid Mary his wife and one only child by her, 
ry. | 


That Mary the widow, upon the death of her huſband, entered 


into all the lands both in Somer/ham and Silland, and was ſeiſed . 
thereof under the ſaid ſettlement; and being ſo ſciſed, by her 


will of the 25th of November 1733, properly atteſted, gave and 
deviſed unto Henry Tampion her ſon, and his heirs for ever, all 
the lands in Swilland and Somerſham ; but in caſe her ſaid ſon 
ſhould die before his age of 21 years, and without iſſue, then ſhe 
gave the ſaid lands in Suilland to her brother Foſeph Clarke, and 
Ann Proctor her ſiſter, the wife of Boycott Proctor, ans to their 
heirs for ever, as tenants in common; and upon the like contin- 
gency ſhe gave the lands in Somer/ham unto Shearcreft and Hailes, 
aud their heirs, as tenants in common. | 


That 
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That the ſaid Mary having ſo made her will died ſeiſed of all 
the lands iu Swilland and Somerſham in 1733, leaving her ſon and 
only child Henry an infant, | 


That Henry the ſon wpon the death of his mother entered into 
all the lands in Soilland and Somerſham, and was ſeiſed thereof 
as the law requires, and afterwards in the year 1738 died ſeiſed 
thereof, under age and without iſſue. | 


That Small the leſſor of the plaintiff is heir at law to Mary 
the mother of Henry the ſon, and heir to Henry the ſon on the 
part of his mother, and the defendants claim title and are in poſ- 
ſeſſion of the lands in Swilland now in queſtion under the will of 


Mary. 


After ſeveral arguments at the bar, the court gave judgment 
for the defendants, and were all clear of opinion that whoever 


had title to the lands in Swilland, the heir of Henry the ſon ex 


parte materna had none, | 


Many objections were taken to this appointment to Clarke and 
Proctor upon the contingency of Henry the ſon's dying without 
iſſue and under age, as not being warranted by the power under 
the ſettlemept; but the whole court agreed, that if it could not 


operate as an execution of the power under the ſettlement, yet it 


was good as an executory devile to paſs all the mother's intereſt, 
and therefore they ſaid if the leſſor of the plaintiff claimed by 
deſcent as heir to the mother Mary, ſhe had deviſed her eſtate 
away, (if ſhe had any,) and if the limitations to Henry and his 
heirs took place under the ſettlement for want of appointment, 
Henry the fon, in that caſe, would take a fee by purchaſe, and 
then his heirs on the part of his father would have title, ſo that 
it was impoſſible that the lefſor of the plaintiff as heir on the part 
of the mother could have any title. 


But although the court held this to be a clear caſe againſt the 
plaintiff, and that the defendants being in poſſeſſion entitled them 
to have judgment, yet they doubted how far their title could be 
maintained if they had been plaintiffs in this ejectment, or if the 
queſtion had now been between them and the heir on the part 
of the father. | | 


This doubt aroſe upon the limitation in the ſettlement after 
the wifc's eſtate for life, . To the uſe of ſuch child and children 
c on the body of the ſaid Mary by the ſaid Henry to be begotten, 
© and for ſuch eſtates, Sc. as the ſhould appoint ;” and upon 
the argument for the plaintiff it was contended, that as there 
was iſſue of the marriage, the conditional appointment over to 
ſtrangers was not made in ſtrict purſuance of the power, and was 
therefore a void execution thereof; that all powers are to 


9 ſtrictly 
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ſtrictly purſued: and the only power given to the mother in this 
caſe was, to diſtribute the eſtate among the children, if there 
ſhould happen to be more than one, in ſuch proportions as ſhe 
thought proper z that ſhe might give an eſtate to one for life, to 
another in tail, and to a third in fee; but that ſhe was obliged to 
depart with the whole fee-femple among them ;. and if there was 
only one, (which was the caſe,) that ſhe muſt give the wu to 
that one, and had not power to limit a partial fee as ſhe has 


done. This was compared to a caſe which frequently happens ; 


in courts of equity, where a ſum 'of money intended as a provi- 
ſion for younger children is left to the diſtribution of a father or 
mother, to be proportioned as they think proper; in which caſe 


it was inſiſted, that when there is only one child, that child 


would in equity be entitled to the whole 


It was further inſiſted, that the manifeſt intention of this ſettle- 
ment appeared to be, that the children of the marriage ſhould at . 
all events be provided for after the death of the mother; and 
that this intention would be entirely defeated if the. mother 


ſhould be conſtrued to have had a power to appoint to an only 


child a leſs eſtate than an abſolute fee-ſimple, for ſhe might then ; 


— — Him an eſtate for years, or for a day only, and ſo 
leave 

if there were more children than one, it, was agreed that the 
mother might appoint to which ſhe pleaſed the whole ſee- ſimple, 
in which cafe ſhe would leave the reſt without any proviſion at 
all; and therefore it could not be the intention of the ſettlement 
that all the children ſhould be provided for in all events : that in 
this caſe, however, the mother had made a ſufficient proviſion 
for the child; for Henry the ſon was, by the deviſe, to take the 
_ fee-ſimple abſolutely, unleſs he died without iſſue and un- 

er 21, | * . 


It was further contended for the plaintiff, that if the power 
was not properly purſued, Henry the ſon in this caſe could not 
take an eſtate in fee by the next limitation, for want of ſuch an 
appointment; which is, “to the uſe of all ſuch children on the 
body of the ſaid Mary by the ſaid Henry to be begotten, and 
« his, her, and their heirs, equally, as tenants in common : and 
« for want of ſuch iſſue, &'«c. ;” for that the words in the ſettle- 
ment, “ for want of fuch iſſue,” reſtrained the eſtate to the chil> 
dren and their ifſue, and made it an eſtate-tail ; that therefore, as 
Henry the ſon died without iſſue, the plaintiff had title as right 
heir of Mary; for that this was not a good will, to paſs any fu- 
ture intereſt by way of executory deviſe, h 


But as to theſe two points it was reſolved by the court; . iſt, 
That this was a good executory deviſe, as it depended upon a 
contingency to ariſe within the compaſs of a life then in being z 
and adh, That the meaning of the words « for want of ſuch 

Vor. I. a 3 « iſſue” 


im totally unprovided for. To this it was anſwered, that - 
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« iſſue“ in the ſettlement, was only that the limitation to the 
children and their heirs could only take place for want of the 
wife's appointment under the firſt power, and that the next 
power given to the wife could only take place for want of iſſue of 
the marriage : and Burnett ]. declared that theſe words did not 
create an eſtate-tail, but only made the wife's ſecond 2 of 
appointing depend upon a contingency with a double aſpect. 


No opinion was given upon the queſtion as to the validity of 
this appointment, as that could no way aſſect the preſent plaintiff, 
but could only be a queſtion between the heir of the part of the 
father and the deviſees; for if the power was ſo far illegally pur- 
ſued as to let in the next limitation to the children and their heirs 
for want of an appointment, then the heir ex parte paternd would 
have title; but if it was ſo far well executed as to prevent the ſub- 
ſequent limitation from taking place, the remainder of the eſtate 
would either go over with the laſt limitation of the fee to Mary, 
or what is not ſettled in tbe releaſe would be veſted in her by 
way of reſulting uſe as to the lands in queſtion: in either of 
which caſes, the title would be in the deviſees. The court gave 
8 for the defendants, and ordered the peſtea to be de- 
ivered to them, and that the plaintiff ſhould pay them coſts of a 


nonſuit. 


N. B. Tami, the eldeſt brother of Henry Tampi the 
father, 2 to Henry the ſon, and heir at law to þ gay iv 
brought an ejectment in C. B. for all the lands both in Somer- 


ham and Swilland, which was tried at the Lent aſſizes at Bury 


in 17433 and by the conſent of the parties a caſe was made upon 
the very ſame ſettlement and will for the opinion of Mr. Juſtice 
Burnett, before whom the caſe was argued at his chambers z and 


he was of opinion as to the lands in Somerſbam, which moved 


See the 2d 
vol, of theſe 


Keports336, 


2 v. 


from Henry Tampion the father, and whereof Mary could have 
no reſulting uſe, that ſhe had no power to diſpoſe thereof, and 
determined that ow Tampion, the heir both of Henry the father 
and the on, ſhould recover the lands in Somer/ham : but as to the 
lands in Swilland, he was of opinion, that if it was a doubt whe- 
ther her appointment over was good or not, yet that as th 
moved from her, ſhe had a reſulting uſe therein upon the dea 
of Henry the ſon without iſſue and under age, which ſhe had 
power to diſpoſe of ; and as to thoſe lands, gave his opinion for 
the deviſees, that they took them by way —— deviſe of 
her reſulting intereſt : but notwithſtanding this opinion of a ſingle 
judge, John Tampion has ſince brought another ejectment in 
B. R. for the lands in Swilland, which was tried at Bury ſummer 
45 1746, when a caſe was made as above for the opinion of 
court of B. RK. Hated wa | 


* 
8 


* 
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Neal, of the Demiſe of the Duke of Athol, verſur 
Wilding & al. B. K. 


IN ejectment, after a ſpecial verdict and three ſolemn argue, Tent in 


ments, it was adjudged by the whole court, that where tenant g he 
in tail male, the reverſion in the crown, (anne 5 Hen. 8.) beſore — the 
the flat. 34 & 35 Hen. 8. ſuffered a common recovery with ſingle ,reverfion is 
voucher, the recoveror thereby gained a baſe fee, which will —— 
determinable whenever there ſhall be a failure of iſſue male; that common re- 
this 3aſe fee is deſcendible and alienable ; that the iſſue in tail are cover be- 
thereby completely barred ; and the ancient reverſion is ſtill in the _—_ 8. be 
crown, which may come into pofſeſhon, and take place, when- zains a baſe 


ever there ſhall be a failure of iſſue. fee,deſcend- 
ible and all · 


enable ſo long us there la Ihe in tally and the reverGioh. la Bill Jn thd crown. Bro. Tail 41. Cro. 
Car. 430. Plowd. 555. a. dit. per Maawood. 1 Leon, 85, as to remitter. 


The lands in queſtion were' part of the lands which Hen. 7. 

nted to Sir Thomas Stanley in tail male, whereof Thomas his 
grandſon Earl of Derby ſuffered the common recovery, 5 Hen. 8. 
and thereby gained a baſe fee, which deſcended to Charles Earl of 
Derby, who (after flat. 4 Fac. 1. touching the eſtates and con- 
troverſy in the Derby family) levied a fine of the lands in queſ- 
— under which the defendants claim as purchaſers of the baſe, 
ee. 7 


The court reſolved that the fat. 4 Fac. enacted with the con- 
ſent of the parties therein mentioned, made no alteration in the, 
baſe fer, which was then in exiſtence; that the crown or par- 
liament gave nothing thereby, but only by conſent of the family 
new modelled the baſe fee, which is deſcendible and alienable fo 
long as there are heirs male of the family. 


The leſſors of the plaintiff claim under a family- ſettlement con- 
firmed by parliament by the ſaid private fat. 4 ac. 1. 3 and it 
was contended, that by that ſtatute theſe lands in Brotherton in 
Lancaſhire were made unalienable by the iſſue in tail; that in 
caſe of a deed it was admitted it would have been otherwiſe ; 
but the court reſolved the contrary as afore is ſaid. 


* 
. 


It was objected, that the verdict found the fine was levied tem-! A fine is 
pore Car. 2. before the king's juſtices in the court at Lancaſter : found by a, 
but it is not found who thoſe juſtices were, whether they were de ide be 
ſuch juſtices as had power to take the fine. But per curiam— ſecs the jabs 

G : 0 8 . 4 ' , , 4 + 8 ce # 4 
court of the county palatine of Lancaſter, the court will preſume they were juſtices who had power 


1 2 We 


to take the fine, 
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We will preſume them to be ſuch juſtices as had power by ſta- 
tute to take fines in the county palatine, as the contrary does not 


appear. 


The recovery here in 5 Hen. 8. makes the difference between 
this caſe and Murray v. Eyton, T. Raym. 338. Sir T. Jones 237. 
8. C.: there was no recovery; only a fine by tenant in tail, 
with reverſion in the crown, after fat. 34 Hen. 8. Judgment 
for the defendants, | 
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Beck, on the Demiſe of Hawkins, ver/us Welſh. 
B. R. 


Eser. verdict for the plaintiff ſubject to the opinion 
| of the court upon this ſhort caſe : Thomas Grundy —_ 
ſeiſed in fee-tail of the lands in queſtion, made a mortgage thereo 
to the defendant for a term of 500 years, without having ſuffered 
a recovery, and afterwards became a bankrupt, and died before 
the bringing this ejectment. The leſſor of the plaintiff is the aſ- 
ſignee under the commiſſion of bankrupt, and claims title under 
the Hat. 21 Fac. 1. e. 19. fec. 12. which enacts, „“ That the 
« commiſſioners of bankrupt ſhall have power, by deed inrolled, 
&« to grant and ſell all manors, lands, tenements, or heredita- 
© ments whereof any bankrupt is or ſhall be ſeiſed of any eſtate 
& tail in poſſeſſion, reverſion, or remainder, for the benefit of the 


* creditors of ſuch bankrupt. And that ſuch grants and ſales 


© ſhall be good in law againſt ſuch bankrupts, the iſſues of their 
&« bodies, and againſt every perſon claiming any eſtate, right, 
« title, or intereſt, under ſuch bankrupts, and againſt every per- 
« ſon whatever whom ſuch bankrupts, by common recovery or 
« otherwiſe, might cut off or bar from any remainder, reverſion, 
« rent, profit, title, or poſſibility, into or out of any of the ſaid 
« manors, lands, tenements, or hereditaments.” | 


* 


This 
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This cafe was twice argued at the bar, and two queſtions 
were made; 1/, Whether, if Thomas Grundy had ſuffered a re- 
covery, it would not have let in this mortgage for 500 years ? 


2dly, Whether the ſtatute does not operate as a common re- 
covery to all intents and purpoſes ? 5 


As to the firſt queſtion it was reſolved by the court clearly, 
that if tenant in tail makes a leaſe or mortgage for years, or 
charges the land with any other incumbrances, and afterwards 
ſuffers a common recovery, that ſhall let in all the incumbrances 
and the reaſon is, that whatever act binds the tenant in tail him» 
ſelf, ſhall bind the recoverors, or the perſon or perſons to whoſe 
uſe the recovery is ſuffered; for he who recovereth cannot ſay 
that he againſt whom he recovered had but an eſtate in tail, 
Poph. 5, 6. And the court ſaid this is the law beyond all doubt. 


As to the 2d queſtion, they held that the ſtatute of 21 Fac. 1, 
c. 19. / 12. was made for the benefit of creditors who had no 
ſpecific lien upon the lands of a bankrupt, and not for any parti» 
cular creditors who relied upon the title they accepted of; that 
tenant in tail without ſuffering a recovery could only affect the 
eſtate for his life, and he being now dead, the mortgagee's title 
is at an end, and this ſtatute never intended to put the prior in- 
cumbrancers on an eſtate-tail in a better caſe than they would 
otherwiſe have been if the ſtatute had never been made, It 
would be very ſtrange to ſay that this ſtatute, which was moſt 
* male for the general benefit of all the creditors, ſhould 
ave an effect which js quite contradictory thereto z viz. to make 
good a defective title to a particular creditor: it is impoſſible the 
legiſlature could ever intend any ſuch thing; ſo, without ſaying 
any more, though this be a new caſe, yet we are all clear of 
opinion that judgment mult be for the plaintiff. 


Gunn ver/us Mackhenry. B. R. 


T HE plaintiff levied a plaint in an action of debt in one of 
the courts of the city of London for goods ſold, board and 
neceſſaries, made an aſſidavit that 30 / was owing to him from 
the defendant, and held him to bail, and declared in the city 
_ in gebt upon a conce/fit ſolvere according to the cuſtom of 
city, ; | 5 


The action being removed into this court by habeas corpus, the 
defendant puts in bail above, and the plaintiff declares here de 
novo in an action upon the caſe upon ſeveral promiſes, proceeds 
to final judgment, and to a ſcire facias againſt the bail; and now 
it is objected on behalf of the bail by Mr. Hume Campbell, 3 
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the original plaint below being in an action of debt, and the 


plaintiff having declared here in caſe, has thereby loſt his 'bail, 


Sed per curiam— This is the very ſame cauſe of action, and if the 
plaintiff had declared here in debt upon a conceſſit ſolvere, the de- 
fendant might have waged his law, which he could not have done 
in the city court; and we are all of opinion the bail are liable. 


Cheſter verſus Upſdale, B. R. 


THE defendant being arreſted for a debt at the plaintiff's 
ſuit, moved the court to be diſcharged out of cuſtody u 


common bail upon his own affidavit only, wherein he ſwears that 


he entered into the ſervice of Lord Willoughby de Brooke in June 


laſt, as his game- teeper of his manors in Somerſetſhire, and has 


ever ſinee continued, and now is in his lordſhip's ſervice, and that 


by order of his lordſhip he had been attending him in ſeveral 


counties in England, and is charged with buſineſs he has to be 
done for his lordſhip, which he ſwears he cannot execute becauſe 
he is detained by the arreſt. 


Per curiam— Before the flat. 12 & 13 W. 3. c. 3. the way was 
for perſons entitled to privilege of parliament to ſue for ſuch 
wiit; and in Pitt's caſe, Comyns 444. although the judges were 
of opinion that he was entitled to privilege* of parliament, and 


. diſcharged him upon motion, yet Lord Hardwicke C. J. then 


expreſſed himſelf to this effect: I deſire it may be underſtood, 
& that we do not determine that the court is bound, in every in- 
ce {tance of this kind that may hereafter happen, to diſcharge per- 
“ ſons (who may claim privilege) upon motion, without a writ 
te of privilege, but we hold it diſcretionary in the court either 


& to proceed by this method, or by writ, as the nature and par- 
; * ticular circumſtances of the cafe ſhall appear to induce the 


legal diſcretion of the court.“ And this brings us to conſider 
whether in the preſent caſe there is ſuſſicient evidence laid be- 
fore the court to induce us to grant this motion; and we all 
think there is not; ſor if the defendant is really and truly in the 
ſervice of Lord Willoughby de Brooke, and is neceſſatily employed 
about his eſtates and manors, there ought to be an afigdavit laid 
before us at, and here thoſe eſtates are, and that his lordſhip 
is in poſſeſſion of ſuch eſtate or manor, and that the defendant 
is game-Feeper in ſuch manor. We give no opinion whether this 
defendant is entitled to privilege of parliament or not; but by an 
order of the Hauſe of Peers of the 28th of June 1715, which 
ſeems to be a declaration of their privileges, we conceive that that 
order does not extend to privilege all their menial ſervants from 
arreſts, but only ſuch as are neceſſarily and properly employed 
about their eſtates, and about their perſons ; that wager” 


I” 
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this is the ſenſe of the Lords themſelves of their own privileges, 
we ought to have proof laid before us that this defendant is ne- 
ceſſarily and properly employed about the eſtate of Lord Wile 
loughby ; and therefore the rule to ſhew cauſe why common bail 
ſhould not be accepted muſt be diſcharged. N. B. Lord Vi. 
loughby de Brooke ſat in court while this motion was made and de- 
bated, with his hat on, upon the bench next to the junior judge, 
and after the motion was over, ſtood up with his hat ſtill on, and 
ſpoke ſomething to the court which I could not hear ; but I heard 
Lord Chief Juſtice Zee tell him (with ſome warmth) that he did 
not behave with ↄroper decency to the court; whereupon Lord 
Willoughby de Brooke begged pardon of the court, and pulled off 


his hat, 


Rollin ver/us Mills. B. R. 


A ETION upon a foreign bill of exchange; and in order to Bail. 
hold the defendant to ſpecial bail, one Peter T. of London, What kind 

merchant, maketh oath, that the defendant Milli is indebted to fo — 

the plaintiff Ro/lin in a certain bailable ſum of money by virtue ſufficient to 

of a bill of exchange indorſed by the payee to the plaintiff, as hold defend. 

appears by the ſaid bill and indorſement, and that Mills the de- 22 

fendant accepted the bill, but had refuſed payment; that the bill 

was proteſted, and though the affidavit was poſitive that the de- 

fendant had accepted the bill, yet the court on hearing counſel 

on both ſides 2 common bail, becauſe the affidavit only 

ſwears that the defendant is indebted, as appears by the ſaid 

bill, Sc. And the caſe of Mangſield v. Ferguſon, Mich. 16 Gee. 2. 

B. R. was exactly like to this; and in Hil. 19 Geo. 2. a third Ante 121, 

perſon ſwore that defendant was indebted to plaintiff in 800 J., 33* 

at appeared by an account ſtated under the defendant's own hand, 

Mr, Henley moved that common bail might he accepted, which 

was ordered accordingly on hearing the other fide; and the court 

ſaid that ſuch affidavit is inſufficient, when it ſays, „ As appeart 

« by ſuch a note, bill, or bond, c.“; and this balance of account 

may have been diſcharged for any thing this third perſon knows. 

Vide 2 Stra. 1226. 
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Taylor verſus Bird. B. R. 
A man binde D EBT on a bond. Defendant craves oyer, and ſets forth the 


— 's condition, which was, „ That whereas a marriage is 
his children « ſhortly to be had between Samuel Bird and Mary Taylor: 
2001, « Now the condition of this obligation is ſuch, that if the ſaid 
— 1 ur (c Samuel ſhall give, bequeath, or leave to the ſaid Mary 200 J. 
gives —_ &« for her own benefit, or if the ſaid Mary ſhall die likes the 
eljetan 4 ſaid Samuel, he ſhall leave unto the child or children of the 
land, and te“ faid Mary jointly 200/., then this obligation to be void.“ 
the other Which being read and heard, the defendant goes on and pleads, 
three gol. that the ſaid Mary is dead, and left four children, and that Samuel 
21 this Bird by his will gave to the eldeſt ſon an eſtate in land of more 
than the re 50/., and to the other three children 50 J. a- 
CM of piece, to be paid to them as they ſhould attain their reſpective 
don. ages of twenty-one. To this the plaintiff demurs. 

Per curiam The plea is bad, for the giving the three children 
the ſeveral legacies of 50/. a- piece, to be paid at twenty-one, and 
the landed eſtate to the eldeſt child, is not a performance of the 
condition; and there is a great difference between leaving the 
children 200 J. jointly, and giving them ſeveral legacies at 
twenty-one; and it was intended that there ſhould be a benefit of 
ſurvivorſhip, and the land cannot ſurvive ; beſides, there is no 
preſent proviſion for the children, which was plainly intended 
to be made by the bond, therefore there muſt be judgment for the 

_ plaintiff, | 


— 
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The Innholder's Caſe. B. R. 


A ETION of debt upon a by-law, © That every innholder be- 
« ing entered as a brother of the company, ſhall pay two 
&« ſhillings a year quarterly, (to be applied to particular purpoſes 
« for the benefit of the company,) under the penalty of five ſhil- 
« lings per annum. The breach aſſigned is, that the defendant 
has for four years next before the iſt of September 1749, been en- 
tered a brother of the company, but has neglected to pay the 
two ſhillings per annum quarterly for the ſaid four __ per quod 
actio accreuit. Objected in arreſt of judgment after a verdict, 
that no particular days are aſſigned for the quarterly payments to 
be made : but totam curiam— The declaration is very well; 
and Denni/on J. ſaid, it would have been good even on a demurrer. 
Paſtea delivered to the plaintiff. 


Dale ver/us Hall. B. R. 


A CTION' upon the caſe againſt a ſhipmaſter or keelman who 
carries goods for hire from port to port. The plaintiff d oes 
not declare againſt him as a common carrier upon the cuſtorr of 
the realm, but the declaration is, that the defendant, at the ſpe- 
cial inſtance of the plaintiff, undertook to carry certain go ods, 
conſiſting of knives and other hardware, ſafe from ſuch a port to 
ſuch a port, and that in conſideration thereof the plaintiff ur ider- 
took and promiſed to pay him ſo much money; that the goods 
were delivered to the detendant on board his keel, and th:at the 
goods were kept ſo negligently by him that they were ſpoil ed, to 
the plaintiff's damage. That upon the general iſſue non a/ſump/it 
this cauſe came on to be tried before Juſtice Burnett, and the 
plaintiff proved the goods were all in good order and clea a when 
they were delivered on board, and that they were dam aged by 
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by-law for 
not paying 

2 8. per ann. 
quarterly; 
the breach 
need not af. 
fign the days 
of quarterly 
pay ment. 


A hoyman 
who under. 
takes to car- 
ry goods, 
muſt deliver 
them ſafe at 
all events, 
except da- 
maged by 
the act of 
God, or by 
the king's 
enemies. 

1 Salk. 18. 
1Vent, 190. 
238. 


water and ruſted to the amount of 241. This was all tle plain- 


tiff's evidence, 


For the defendant it was inſifted at the trial, that as the plain- 
tiff had proved no particular negligence in the defendarat, that he 
might be permitted to give in evidence that he had. taken all 
poſſible care of the goods; that the rats made a leak in the keel 
or 2 the goods were ſpoiled by the water coming in; 
that they pumped and did all they could to prevent. the goods 
being damaged, which evidence the judge permitted to be given, 
and thereupon left it to the jury, who found a verdict for the de- 
fendant. N 

5 9 It 
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It was now moved for a new trial by Mr. Clayton and Mr. 
Ford for the plaintiff, who inſiſted that the evidence given for the 
defendant ought not to have been received. : 


Fofter J. reported that Burnett J. was doubtful whether the 
evidence given by the defendant was admiſſible or not, and ſub. 
mits that to the court; but if it was admiſſible, he is very well 
ſatisfied with the verdict. 


Sir Thomas Bootle and Serjeant Bootle for the defendant, inſiſted 
that this declaration not being upon the cuſtom of the realm, but 
upon a particular contract, and that the breach aſligned being, 
that by the negligence of the defendant the goods were ſpoiled, 
that therefore negligence is the yery gif? of this action, and the 
defendant has proved there was no negligence ; inderd if the de- 
claration had been, that the defendant promiſed to keep fafely 
the goods as well as to carry them fafely, he muſt haye kept them 
ſafely at all events, | | 


Lee C. J. This is a nice diſtinction indeed. I am of opinion 
that the evidence given for the defendant was not admiſſible. 
The declaration is, that the defendant undertook for hire to carry 
and deliver the goods ſafe ; and the breach aſſigned is, that they 
were damaged by negligence : this is no more than what the law 
ſays; every thing is a negligence in a carrier or hoyman that the 
law does not excuſe, and he is anſwerable for goods the inſtant 
he receives them into his cuſtody, and in all events, except they 
happen to be damaged by the act of God, or the king's enemies; and 
a promiſe to carry ſafely, is a promiſe to keep ſafely. 


Wright J. of the ſame opinion, 
Dennijn J. — The law is very clear in this cafe for the plain 


tiff; the declaration upon the cuſtom of the realm is the ſame in 


effect with the preſent declaration; in the old forms it is, that 
the defendant /u/cepit, & c. which ſhews that it is ex contratu; 
in the preſent caſe the promiſe to carry ſafely need not be proved; 
the law raiſes it; the breach is very right that he did not deliver 
them ſaſely but ſo negligently kept them that they were ſpoiled. 


Faſter of the ſame opinion; and a new trial was granted. 


Note, Goff v. Clinlard, tried at the fittings in London after laſt 
Hilary term, before Lee C. J., was an action againſt a maſter of a 
ſhip, who undertook to carry goods from London to Amſterdam ; 
the breach aſhyned was, that a puncheon of rum was ſtaved and 
loſt to the plaintiff's damage; this was proved to be done by the - 
defendant's ſeryants in letting it down into the hold of the op 
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and though the defendant proved it was endeayoured to be let * LordChief 
down into the hold with all poſſible care, yet by accident it wag J»fice of 
ſtaved ; notwithſtanding this, the jury gave a verdict for the — 
plaintiff agreeable to the directions of the Chief Juſtice, Note ; whe time of 
This caſe was cited by * Mr. Clayton in the caſe aboye. a —.— 
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Rex ver/us The Borough of Midhurſt. B. R. 
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MOTION for a mandamus to the lord of the manor of the Mandamus 
burgh of Midhurft and to the ſteward, to hold a court, and do the tte. 


4 
to the homage to attend that court and preſent certain convey- — = [ 
ances of burgage tenements, which when preſented will entitle Midburt 1 
the purchaſers to yote for members of parliament and to other _ the | y 
privileges there, which, it appears by affidavits, had been ten- hald acourt, 3 
dered to the homage, and rejected by them at the laſt annual nd preſent f 
court in Auguft laſt, | — 1 | 
purchaſers ” & 


The principal objection made at the bar againſt a mandamus is, of burgage 
that the homage in this caſe are not miniferial, but judicial offir endes 
cers, and that it appears to the court they have already exerciſed e . 
their judgment, and determined the conveyances tendered ta to be (worn 
them to be fraudulent, and therefore refufed to preſent the ſame 7 — 
at the laſt court. ©: | poration, ang, 

to vote for 


members of 
parliameat, 


- — — 
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Lee C. J. It appears to the court that this is an ancient ba- 
rough, conſiſting of bailiff and burgeſſes, that theſe perſons as 
tenants of the manor have a right by purchaſe or deſcent to be- 
come burgeſſes, and are entitled to vote for members of parlia- 
ment, and for the bailiff who is the preſiding officer at elections, 
that a purchaſer cannot exerciſe this right of voting: before his 

urchaſe-deed be preſented by the homage at a court to be 
folden for that purpoſe before the lord of the manor, or his 
ſteward, that theſe conveyances have been duly executed and 
tendered to the homage, and that the homage rejected the ſame, 
looking upon them to be fraudulenr, | 


Lam of opinion that the purchaſers when they tendered the 
conveyances had jus in rem, viz. to be admitted burgeſſes, and 
to THE PRIVILEGE OF VOTING, which as Lord Holt ſaid in Abby 
and White, is not minima in lege, but a NOBLE PRIVILEGE; and 
I think it would be a ſhame to the law ta ſend theſe purchaſers to ſeek 
remedy in another court, under a pretence that their purchaſe-deeds are 
fraudulent : that is a matter which we cannot take notice-of, or 
try at preſent; they have no remedy but by a mandamus, and 

this. being of a public concern, this court muſt grant it; and if the 
conveyances are not good in law, that matter may be returned, 
I think the homagers are minjferial in this caſe this» par 
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cular authority lodged in certain perſons by the cuſtom of the 
manor reſpecting the public concern of the nation, and therefore 
a mandamus muſt go to the homage to preſent the conveyances; 
and to the ſteward to hold a court, admit, and ſwear in theſe 
purchaſers burgeſſes of the town. 


Wright J.—I am of the ſame opinion; the homage has no 
right to ſay whether theſe conveyances be good or not; the 
ought to preſent them; and there is no other remedy unleſs this 
writ goes; no other remedy has been ſo much as hinted at the 
bar; mandamus's were introduced to aſſiſt in matters of right 
concerning the public, and the maxim /t boni judicit ampliare ju- 
riſdictionem is thereby made good; the caſe of Clithero, Comb. 239. 
is in point, but if this caſe was quite new, I think a mandamus 
ought to go. And one writ will do to both the jurats and few- 
ard, and to be returned by them, reddend; fl ſingulis, 


Denniſon J. of the ſame opinion—TI am ſatisfied that the ho- 
mage in theſe preſentments do not act zudicially ; all they have to 
do is to declare in court, that the land which was once the 
land of A. is now B.'s, and is very like livery of ſeiſin, which is 
no more than making a matter public, 


Foſler J. of the ſame opinion It is ſaid theſe homagers are 
upon their oath, and ſo is every mayor of a corporation, and yet 
he is a mini/eerial officer in many caſes ; the homagers are finable 
by the ſteward of the manor ; if ſo, ſurely this court can ſend a 
mandamus to them; and to deny the writ, would be to ſay there 


is a right without a remedy, 


Declaration 
in debt on a 
r-cogn:zance 
againſt bail, 
muſt ſet out 
fer whom 
detendant 
was bail, and 
in what ſum. 


Rule abſolute for one or more writs of mandamus 
at the pleaſure of the proſecutors, 


Park verſus Yerbury, Bail for Richard Snow. B. R. 


Drur upon a recognizance of bail: defendant demurs, and 

aſſigns for cauſe that it does not appear by the declaration 
at whoſe ſuit the defendant became bail tor Sh, nor in what 
ſum of money, | 


To this it was anſwered, that the entries of recognizances are 
not in any particular ſum, I illie's Ent. 521. 6 Mod. 159. Sed 


fer curiam=-b6 Mod. is very different from this; for there never 


was a declaration like this: it ought to have ſet out that the de- 
fendant became bail for ſuch a perſon in a certain plea of debt 
of ſo much money, for which the plaintiff exhibited his bill, &c, 


Judgment for the defendant, unleſs cauſe before the end of the 
term. | 
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Blinkhorn verſus Feaſt. In Chancery, 24 Oct. 1750. 


A MAN makes his will, and appoints two infants his joint 
executors, and gives to each of them a ſeparate ſpecific le- 
gacy of his perſonal eſlate, viz. to each of them a particular 
mortgage, and makes no diſpoſition of the reſduum,; and the 
queſtion now upon the hearing of the cauſe is, Whether there 
ſhould be a reſulting truſt as to the reſidue for the benefit of the 
teſtator's next of kin, or whether it ſhould go to the executors? 


Lord Chancellor decreed that it muſt in this caſe go to the 
executors, and not to the next of kin; for the teſtator by giving 
them ſpecific legacies of unequal value intended ſo much to pre- 
fer one before the other ; and 2dly, 'The teſtator might intend 
that they ſhould take ſome. part of his eſtate in ſeveralty as te- 
nants in common, and the reſidue as jointenants, which in this 
caſe they do. And the Lord Chancellor cited a caſe before him- 
ſelf, where there were two executors, and a legaby given to one, 
but nothing to the other, and the reſidue being undiſpoſed of, 
he decreed it to the executors jointly and equally ; and ſaid the 
teſtator, in that caſe, only intended to prefer one executor to 
the other, to the amount of the legacy he had given to that one. 


* 
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When there 
are two exe 
cutors and 
unequal le- 
gacies are 
given them, 
or a legacy 
to one and 
nothing to 
the other, 
they ſhall 
have the re- 
ſiduum un- 
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The Right Honourable the Earl of Cheſterfield and 
others, Executors of the Honourable John Spen- 
cer, Eſq. verſus Sir Abraham Janſen, Knt. In 
Chancery, before Lord Hardwicke, aſſiſted by 
Lord Chief Juſtice Lee, his Honour the Maſter 
of the Rolls, Sir John Strange, Lord Chief Juſtice 

Willes, and Mr. Juſtice Burnett. 


1* May 1738 Mr. Spencer was 30 years of age, had an eſtate 
of 7000 i. per ann, of his own, and another large eſtate 
whereof he was tenant for life; and having contracted debts, was 
very much preſſed for money to pay them off; the Ducheſs of 
Marlborough, from whom Mr. Spencer had very great expectations, 
was then 78 years of age; Mr. Spencer by his agent ſent a pro- 
poſal to market to borrow 5000 /., to pay 10,000 /. for it within 


- a month after the death of the Ducheſs, in caſe he ſhould ſurvive 


her; the defendant liſtened to the propoſal, but at firſt heſitated; 
however, at laſt, came into the bargain, and advanced to Mr. 
Spencer 5000 l., who gave a bond to pay the defendant 10,000 . 
if Mr. Spencer ſhould ſurvive the Ducheſs, which bond was made 


by Mr. Spercer's own agent, 


The Ducheſs died in Ofber 1744, about fix years and five 


months after this bargain, whereupon Mr. Spencer ſent for the 


defendant and expreſſed himſelf ſorry that he could not then im- 
mediately pay him the 10,000/., and of his own free accord offered 
to give, and actually did give the defendant a bond in the penalty 
of 20, 00 J. and a warrant of attorney to confeſs a judgment 
for the 10, ooo J. and intereſt; and thereupon the defendant 
gave him up his firſt bond; Mr. Spencer afterwards paid 2000 J. 
in part, and died in June 1746, about one year and eight months 
aſter the Ducheſs. 


The deſendant having ſued out a ſcire faciat upon the judgment 
againſt the plaintiffs, this bill is brought to ſet aſide the 1 as 
| uſurious 
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uſurious and illegal, or againſt conſcience; and for an injunc- 
tion, upon payment to the defendant of what remains due to him 
of his 5000 J. and intereſt. 


The defendant in his anſwer admits all the facts above; and 
further ſays, that in his conſcience he thinks the bargain was a 
fair one, — that Mr. Spencer was very infirm in his conſtitution, 
and in truth did not long ſurvive the Ducheſs, ſa that the defend- 
ant ran a great hazard of loſing the whole 50004. 


It appears from the proofs read in the cauſe for the plaintiff, 
that it was hawked about that Mr. Spencer wanted 'to borrow 
50091, to pay double for it upon the death of the Ducheſs, if he 
ſurvived her j and Backwell (a gameſter) the witneſs told Mr. 
Spencer that he had found out a man of honour and fortune pro- 
per to be applied to, who, if he ſhould not be willing to tome 
into the bargain, would keep the matter ſecret, ſo that there 
would be no danger of its coming to the ears of the Ducheſc. 
Upon this Bactwell applied to the defendant on behalf of Mr. 
Spencer, who, he ſwears, at firſt declined the bargain, but ſaid he 
would conſider of it. Afterwards he agreed to it, and ad- 
yanced the money upon the terms above. It is alſo proved 
for plaintiff that Mr, Spencer was of a very ſtrong conſtitution 
in 1738. 


From the proofs read for the defendant it appears that Lord 
Mumford refuſed to advance the money upon the like terms pro- 
poſed to him, becauſe he looked upon Mr. Spencer's life to be a 
bad one. Several witnefles prove him of a' broken conſtitution, 
and the Ducheſs of a ſtrong one for a perſon of her years. It is 
alſo proved that in 1738 Mr, Spencer was indebted to ſeveral per- 
ſons to the amount of 20, ooo, was much preſſed for money, 
and that after he had got the 5000/7. of the defendant he applied 
the money to pay off tradeſmen. 


This caſe was ſolemnly debated in Trinity term laſt by Mr. 


Noel, Mr. Clarke, Mr. Wilbraham, and Mr. Crowle, for the 


plaintiffs, and by Mr. Attorney and Mr. Solicitor General for the 
defendant. * 


It was argued for the plaintiffs; 1/, That this was an uſurious 
contract, and could not have ſtood, even at law. 


2dly, That if it was not ſtrictly an uſurious contract, yet un- 
der the circumſtances of the caſe, it is a bargain againſt con- 
ſcience, and ought to be ſet afide in a court of equity, as being an 
unreaſonable advantage made of a neceſſitous man. 


And 
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And 3dly, That what Mr, Spencer did after the death of the 
Ducheſs ſhall not make that bargain good, which in conſcience 
ought not to ſtand, as being inconſiſtent with the-policy of the 
kingdom. = 


Mr. Attor- In anſwer to the firſt point it was infiſted for the deſendant, 

— that to make a contract uſurious there muſt be a loan of money to 
be repaid in all events with more than lawful intereſt ; that the 
5000/7. was not to be repaid in all events, but only in cafe Mr. 
Spencer ſhould ſurvive the Ducheſs ; ſo that the defendant ran the 
hazard of loſing the whole. Cro. Eliz. 741. Cro. Fac. 20g. 
And the true reaſon why a bottomree-bond is not within the ſtatute 
of uſury, is not upon account of trade, but becauſe the party rung 
a rilk of loſing all. | 


2dly, It was argued for the defendant, that as this was not an 
uſurious contract, ſo neither was it a bargain againſt conſcience 
fit for this court to interpoſe in; that the manner of obtaining 
the contract was very fair on the part of the defendant, who 
never has made it his buſineſs to deal jn this manner before ; that 
i" Mr. Spencer ſought him to come into the contract, and not he Mr. 
3p Spencer, who was wholly a ſtranger to him; and zhis the defend- 
i ant ſwears: and it is alſo proved, that it is not ſo much as charged 
HEY or hinted at that Mr. Spencer was a weak young man, or in the 
i leaſt liable to be impoſed upon; and though he might have run 
out a little, yet he had an eſtate in poſſeſſion of above 7000 /, 
per ann. and that he paid bis tradeſmen with the 5000 J. was 2 
circumſtance in the defendant's favour. | 


4 


1 And 3dly, It was inſiſted upon for the defendant by Mr. At- 
; | torney, that ſuppoſing this was originally a bad contract, (which 
Pk 1 he abſolutely denied,) yet Mr. Spencer by giving his bond 
aud judgment after the death of the Ducheſs, and paying 
2000 J. in part, freely and voluntarily, has made the bargain 
| good, and thews molt clearly that Mr. Spencer looked upon the 
pet contract as very fair; and that there was not the leaſt fraud, cir- 
cumvention, or impoſition in it. 


Mr. Solicitor argued next for the defendant, aud (in the judg- 
ment of all who heard that great man) made one of the moſt 
learned and elegant arguments that ever was heard in the hall. I 
am conſcious to myſelf it is impoſſible ſor me to do the 
15 orator juſtice, unleſs I could write down every word he ſpoke, and 
8 therefore I mult tell the reader that what I here report is no more 
than a rough ſketch of the heads or ſubſtance of his argument. 


” 
— 
- 
„. 2g pn 


_ - Mr. Murray. Mr. Solicitor-General—Three queſtions are made; 1f, Whe- 
| ther the bond as it ſtood originally was not void at law by the ſta- 
| tute of utury ? > 


24, 
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zd, Whether this court cannot ſet the bargain aſide, as being 
2gainſt conſcience ? | 


And 3dly, If the bond be neither againſt law nor againſt con- 
ſcience, yet whether this court ought not to ſet it aſide on the 
foot of policy ? 


I ſhall firſt premiſe that this is as fair, as honeſt, and as ho- 


nourable a contract as can be made, and will be moſt plainly 


ſhewn to be ſo, by conſidering, 


J, The circumſtances, character, and ſituation in life of the 
obligor; and, 
2dly, Of the obligee. 


34ly, The manner in which the contract was carried on and 
concluded, * 


4thly, The fairneſs of the price. 
5thly, The opinion the obligor himſelf had of this tranſaction. 


1H, The circumſtances, character, and fituation in life of the obli- 


gore he was 30 years of age, of good underſtanding, not liable 
to be impoſed upon, not a young heir, had no father, was him- 
ſelf a father, was in no ſtate of diſobedience with any relation, 
never gamed to exceſs, or loſt at gaming =_— in all his life, 
his fortune in lands was 5000/. per ann. ſettled upon his mar- 
Tiage, he had 2000. per ann. and the intereſt of 10,000/, under 
the Duke of Marlb:rough's will, a leaſehold of 120/. per ann., 
75 20 J. per ann. for his life, beſides plate and furniture agreeable 
to his fortune, and had great expectations from the Ducheſs of 
Marlborough, whoſe favourite he was : when. he wanted and 
had this 5000/., he owed to tradeſmen 20,000/, Juſtice re- 
quired him to pay his debts, nay prudence required it, for fear 
their clamours ſhould reach the ears of the Ducheſs ; and if he 
had adviſed with his beſt friends how to raiſe money, they muſt 
have told him this was the beſt way of doing it. Suppoſe at the 
time of making this contract it had been ſettled and known that 


ſuch a contract was bad, and that this court would have ſet it 


alide, Mr. Spencer mult have been ruined. 


2dly, The circumſlances and character of the defendant : he is a 
man of fortune, upon whoſe character there is not the leaſt 
charge or imputation in the bill; this is the only bargain of the 
kind he ever made; it might have been material for the plaintiffs 
ty have made it appear that this was his uſual way of traffic; he 

Vol. I. . U was 
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was quite a ſtranger to Mr. Spencer, nor ever kept him com- 
pany; and ſhall the property of a fair and honeſt man be taken 

from him, becauſe there are ſuch perſons in the world as de- 
vourers of young heirs ? 


zal, The manner in which the bargain ⁊ꝛuat carried on and con- 
cluded was extremely fair : Mr. Spencer himſelf ſent the propoſal 
to the defendant, and fixed his own terms, which the defendant 
at firſt refuſed, as thinking them diſadvantageous to him, for 
both the Ducheſs and Mr. Spencer might have lived fo long, that 
although ſhe had died firſt, the defendant might really have loſt 
by the bargain. 


athly, The fairneſs of the price. The bargain ſuppoſes the 

ucheſs muſt die firit, or it would be a molt Poliſh one indeed 
on the fide of the defendant; and in truth ſome of the witneſſes 
ſeem to think he made a fooliſh bargain. Mr. Spencer was cer- 
io; tainly in a bad ſtate of health, and only ſurvived the Ducheſe 
| 1 | about 20 months; he died WM a broken conſtitution, foe of old 

| age; compute the price on the event. They ſay on the other 
1 fide, the defendant might have inſured Mr. Spencer's life for 51. 
5 per cent., but this is only ſaid by one witneſs, and that is of a life 
{5 of 30 in perfect health. An exact computation has been made, 
that if the 5000/. had been put out at legal intereſt, and the in- 

© tereſt made principal every ſix months, it would, in the time 
1 from the advancing thereof to Mr, Spencer till the death of the 

| Ducheſs, have accumulated to 9663/. There muſt be ſome in- 
47 equality in every bargainz and to make a bargain void by the 
1 Roman law, the price muſt not be half the value of the thing fold, 


é 5thly, The opinzon Mr. Spencer himſelf had of this tranſaction is, 
that it was a fair and honeſt bargain : he takes every proper ſtep 
of his own accord to carry it into execution upon the death of 

ö the Ducheſs ; he writes to Mr. Janſen to deſire him to prepare a 
1 bond and judgment, executes them, pays 1000/. at one time, 
and 1000/1. at another; and there is not the leaſt ſuggeſtion or 
proof that the deſcndant ever threatened to diſtreſs Mr, Spencer, 


1 5 So that this bargain, conſidered in every view, appears to be 
1 a fair and honeſt bargain, Having premiſed thus much, I ſhall 
now.coiulider the 11t queſtion, namely, 


Whether the bond 2s it ſtood originally vas void at lew by the 
flatute of uſury. | 


W | BOY it was againſt the cancn law to take any premium 
ö a | Whatever for the loan of money, as being againſt the law of 


God, and our common lat followed it. Uſury is the lire of mo- 
3 ney 
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ney for a certain price, to be repaid again in all events; and if 


the price given for the hire exceeds what the ſtatute allows, the 
ſecurity is void. The preſent caſe is a bargain upon a hazard, 
not a loan of money to be repaid in all events, and is no more 
within the fatute of uſury, than a variety of other contingent 
and hazardous bargains, as bottomree-bonds, diſcounting notes and 
bills of exchange, buying up ſecurities at under-value, wager at odds, 
inſurance intereſt or no intereſt, and many others; but if in truth 


the real ſubſtance of a contract be for a ſum of money lent to 


be repaid with higher intereſt than the ſtatute allows, no ſhift 
can take it out of the ſtatute, no contrivance can keep it from 
being wſurious. As therefore this was not a loan of money to be 
repaid at all events, it is impoſlible'it can be a yſurious contract. 


As to the 2d queſtion, Whether this is not a bargain againſt 
conſcience ? there is not the leaſt charge or proof that the defendant 
has been guilty of any miſbehaviour, fraud, or impoſition what - 
ever; but then it is ſaid, ' l : | 


3dly, That although this bargain may be good both in law and 
conſcience, yet this court ought to ſet it aſide on the foot of poli- 
tics, To this I anſwer, that this court never exerciſes any /egi/- 
lative authority: if a contract be good both in law and conſcience, 
this court cannot ſet it aſide. What were all the hazardous 
ſtock-jobbings in *Change Alley? There was a ſtatute made to 
prevent them, there was a ſtatute in Queen Ann's time to pre- 
vent laying wagers on politics ; bets at dice, or other fair gaming, 
could not be ſet aſide but by the /egiſlature ; ſhares of prizes 
might have been ſold by ſailors before the late ſtatute to prevent 
it. If the courts in Weſftminſler-hall ſhould take upon them to exer- 
ciſe a legiſlative poꝛuer, the property of mankind would be moſt preca- 
rious and uncertain, which is the greate/i miſery that can befal a 
country ; ſet me a mark upon property, that I may know when I do 
wrong, It is good policy not to ſuffer truſtees to purchaſe of 
their wards ; their ſituation implies a preſumption of impoſition. 
In caſes of bonds to lewd and common women, preſumption is 
againſt them; but hat may be taken off if there be proof the 
woman was only a proſtitute to the man who gave the bond; and 
the court would confirm ſuch bond. In caſes of marriage- 
brocage bonds, private agreements between a father and ſon 
before the ſon's marriage, giving ſecurities to pay money for 
procuring of offices, it is. the miſbebaviour of the party that 
makes the contracts void; but if the king gives a man leave to 
ſell an office, the miſbebaviour is taken oft. 80 an attorney's 


taking a gratuity more than his juſt fees, pending the cauſe, is a 


miſbehaviour ; but not ſo, after the cauſe is ended. It is very 
dangerous to lay down general rules, (which are too often to be 


met with in the books,) when it is impoſſible the court, when they 


made ſuch a decree, cauld ever intend to lay down ſuch general 
U 2 rules. 
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rules. The caſe of Atkins v. Fare was a bond given by a fiha- 


fanalias that ſhe would marry, c.; the court ſet hat aſide 


upon the foot of fraud and impoſition. But bargains with flii- 


familiar are not in every caſe void, or to be condemned; they 


may buy books, pay debts for meat and drink, &c. This court 
has never ſaid that every pe obit bond is void, In every bargain 
there mult be a pro ot gain on one ſide; gain is the great 
ſpur to induſtry, The reaſoning in Batty v. Lloyd has never 
been contradicted, where my Lord Keeper ſays, * One that is 
c neceffitous mult ſell cheaper than thoſe who are not fo, If 
c had a mind to buy of a rich man a piece of ground that lay 
« near mine for my convenience, he would aſk me almoſt twice 
ce the value; ſo where people are conſtrained to ſell, they muſt 
% not lock for the fulleſt price,” c. | 


It is impoſſible to prevent mankind from living above their 
income; and if it could be done, I cannot ſee what benefit it 
would be to the public. Shall property be locked up, and for 
ever entailed in the ſame families? If it could be done, there 
would be an end of trade and induſtry. In ſhort, men in ne- 
ceſſity will have money if it can be attained by any means; and 
if they cannot get it of honeſt men, they will ran to knaves and 
ſharpers, who will run any riſk. To conclude; as this bargain 
is neither againſt the ſtatute of uſury nor againſt conſcience, I 
can ſee no foundation for ſetting it aſide, or relieving againft the 
bond and judgment. | 


The Lord Chancellor and the Lords the Judges took time till 
this term to conſider, when they gave judgment ſeriatim. 


Burnett ].—I am of opinion that this is not an »/urious con- 
tract. The old notion of uſury is now at an end; and it is now 
well known that uſury within the ſtatute is taking a higher in- 
tereſt for the loan of money to be repaid in all events than the 
ſtatute allows. This caſe is a contract upon a hazard that the 
defendant may never have any principal or intereſt at all, and 1s 
like the caſe of a bottomry bond; one of the firſt caſes whereof 
is in Cro. Fac. 209., wherein the court determined it not to be 
within the fatute of uſury, becauſe of the real hazard there was 
of loſing the whole money. 


But it was objected that bottomry-bonds were held to be good 
in favour of trade. I anſwer that the true reaſon why the court 


$. holds them good is, becauſe they are not againſt the ante ; for 


how can a man be ſaid to take a greater ſum for the forbearance of 
payment of a ſum of money, when by a hazard he runs he may be 
entitled to neither principal nor intereft ; indeed a colourable bot- 
tomry-bond may be within the fatute as much as any other, as 


2 give 
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I give no opinion that this bargain is or is not againſt con- 
ſcience, but think this court is not warranted by precedents to ſet 
it afide upon payment of 5000 J. and intereſt, If this had been 
the caſe of a young heir it might have had another conſideration; 
although it might be too hard in every caſe totally to prevent 
young heirs from borrowing of money, yet an the other hand, 
if this court was to permit advantage to be taken of their wants 
and neceſſities, it would be of the utmoſt ill conſequence, it 
would be ſupplying them with means to purſue their de- 
baucheries ; avarice on one hand and craving appetite on the 
other are two of the worſt things that can draw people together ; 
the ſupplying young heirs with money for lucre. is a growing 
evil which this court by degrees has rightly gone further and 
further to relieve againſt. In the caſe of Hull and Nott, Lord 
Nottingham relieved upon no other footing than that it was 
againſt conſcience; Lord North reverſed the decree, becauſe 
there was no evidence of fraud or impoſition ; but Lord Jeffereys 
affirmed Lord Notting ham's decree. 


Cur wen v. Milner, June 19, 1731, before Lord Xing: one 
married the daughter of a rich old man, borrowed 500 J. to pay 
1000 J. if he ſurvived his father-in-law z Lord King relieved on 
paying the 500/. and intereſt; he faid if it had been a new 
caſe he would not have relieved, but thought himſelf bound by 
precedents, and particularly by Berny v. Pitt, 2 Vern. 14. 


The caſe now before us is not like any of the caſes cited: 
the borrower is not a young heir, 1s under no parental govern- 
ment, is in very rich circumſtances, the terms of the bargain 
are of his own propoſing, and the event ſhews the great hazard 
the defendant ran to loſe all : if this court ſhould lay it down as 
a general rule, that in no caſe whatever a young heir ſhall bor- 
row money, a young heir who has a cruel and avaritious father, 
might ſtarve in a dart with the land of Canaan in his view; but 
contracts with them muſt be honeſt and fair, not againſt con- 
ſcience, or founded in fraud or impoition ; but there is no occa- 


lion to give any opinion upon this ſecond. point, | 


Becauſe Mr. Spencer has confirmed the bargain after the death 
of the Ducheſs, in the moſt free and voluntary manner, when 
he could be under no fear or conſtraint whatever, and is like 
Cele v. Gibbons, 3 Will. 290. | - 


The Maſter of the Rolin As to the firſt queſtion, I concur 
with the learned and reverend judge who has already given his 
opinion, that this is not an uſurious contract ; two things muſt 
be to make an uſurious contract, the payment of money at a 
day on all events, and a taking of more than lawful intereſt ; 


here was no certain time of payment, but the whole was at Ha- 
U 3 zard ; 
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Note; Uſury . 


cannot be 
pleaded at . 
law to a ſci. 
fa, on a 
judgment as 
this is. 

2 Stta. 1043. 
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zard ; but if in truth this had really been a borrowing of the 


g ooo J. to be repaid with an unlawful intereſt at a certain day, 


and had only been put in this ſhape to avoid the ſtatute, this 
court, or a jury, would have made it void. " 


2d, Admitting the bond good at law, whether the plaintiffs 
are not rehevable upon the nature of the contract; I offer nothing 
upon this head by way of judgment, but think it proper to de- 
clare that I heartily concur with thoſe determinations which have 
been in this court in caſes of young heirs, and do not mean to 
leſſen the force of any of them; but here the defendant does not 
appear to be guilty of the leaſt fraud z the bargain was propoſed 
by Mr. Spencer, was at firſt refuſed, and had been ſo by others 
I declare I have not the leaſt jealouſy or ſuſpicion of any thing 
unfair on the defendant's part; but I give no opinion upon this 
2d point | 


Becauſe, 3dly, Mr. Spencer has himſelf by his own ſubſequent 
acts, after the death of the Ducheſs, moſt freely and voluntarily, 
without the leaſt preſſing or ungenteel behaviour on the defend- 
ant's part, declared that the bargain was fair and honeſt, and 
this moſt deliberately, for the 2d bond and judgment were not 
executed till two months aſter the death of the Ducheſs. 


Poſt obits are not to be favoured, but this is a very particular 
caſe; I am far from blaming the plaintiffs for ſubmitting the 
caſe to this court, being trultees for an infant. 2 


I am of opinion the plaintiffs are not entitled to be relieved 
but upon paying of what remains due of the 10, ooo J. and in- 
tereſt. 


Lee C. J.—I concur with his Honor and my brother Burnett 
as to the firſt point, that this is not an uſurious contract for the 
reaſons they have given. | 


As to the 2d point, I think it is well worth the while of courts 


of equity to conſider whether they will not interpoſe in theſe 
bargains of hazard, and paying two for one; this court has 
always uſed the utmoſt ſagacity to diſcover fraud and 1 
upon young heirs, to prevent the trade of biting and 


himſelf has done, ſince the death of the Ducheſs, has prevented 
the court from determining on this point. 


For ſuppoſing the original contract attended with ſuch cir- 
cumſtanc« + as might have induced the court to interpoſe, yet 
what Mr. Spencer has ſince done, has made it good; and the 
caſe in 3 ms, 290, ſeems to me to be a ſtronger caſe than m 


eating 
them. I ſpeak thus generally, becauſe I think what Mr. Saencer 
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Lord Chancellor Hardwicke—If I could have ſoreſeen the 


* 
* 


— upon which the judgment of the court turns, I would 
ave ſaved the learned judges the trouble of giving me their 
aſhſtance. | 


The firſt point is a mere queſtion of law, and is juſt the ſame 
as if the whole matter had been diſcloſed by ſpecial pleading at 
law; if I had differed with the judges in this point, yet as it is 
a legal queſtion, I ſhould have thought myſelf bound by their 
opinion, being a matter within their province; but I have no 
doubt at all, and concur with them, that this is not an »/urious 
contract, but a wager of hazard not within the ſtatute 3 to make 
a contract vſurious there mult be a laan to be repaid at all events 
with higher intereſt than the fatute permits. 3 


Bortomry- bonds are held good, not becauſe they are for the 


benefit of trade, but becauſe the whole is at Hazard; if the con- 


tingency goes only to the intereſt and not to the principal it is 
uſury. Courts regard the ſub/ance and not to the mere words of 
contracts; loans on a fair contingency to riſk the whole money are 
not within the fatute; a man may purchaſe an annuity as low as 
poſſible, but if the treaty be about borrowing and lending, and the 
annuity only colourable, the contract may be gſurious however 
diſguiſed. 35 


As to the 2d point, Whether the plaintiſfs are to be relieyed 
upon any head of equity ? 


This court has undoubted juriſdiction to relieve in every caſe 
of fraud; if a bargain be ſuch as no man in his ſenſes wauld 


make, or as no honeſt man would come into, there the fraud 


would be apparent, and of ſuch bargains the law.courts have ſaid 
they are unjuſt, as in 1 Liv. 111. Fones v. Morgan, in an af- 
ſumpſit to pay for a horſe one barley-corn per nail, and double 
every nail, and ayers that there were 32 nails in the ſhoes of 
the horſe, which doubling 8 came to 500 quarters of 

barley; and at the trial before Hide at Hereford he directed the 
jury to give no more than the real value of the horſe in damages, 
being 8 J., and they did ſo, very rightly, 


Knowingly or adviſedly to take advantage of a man's neceſſity is 
equally bad as to take advantage of his weakneſs or ignorance. It 
may ſeem a little odd that a third perſon, no party to the con- 
tract, ſhould be relieved ; yet in caſes of marriage-brocage bonds 
the court relieyes, though neither of the perſons are parties to 
the contract. So where one compounds with his creditors. pro- 
vided they all execute a deed in ſuch a time, and to induce one 
to come in, he privately ſecures to him a larger compoſition 3 the 
others may be relieyed againſt 77 underhand bargain. So in 

| 4-7 


recom— 


2 


296 


Hilary TERM, 24 Geo. II. 1750. 


e perſons to places and offices. All contracts muſt » 
be bona fide, there muſt be no malus delus ; contracts with young 
heirs and reverſioners are generally compounded of the topics of 
fraud preſumed or implied, from weakneſs and neceſſity on one 
ſide, avarice and impoſition on the other; in the preſent caſe 
there is no fraud either implied or apparent in the defendant ; 
and I really believe Sir Abraham Janſen thought he was doing a 
fair thing when he made the bargain. 

But it is inſiſted, here was neceſſity (as hawking about) on 
one hand, and avarice of two for one on the other, and a deceit 
upon the Ducheſs, who was in loco parentic. To this it may be 
anſwered that there are circumſtances, in the caſe very ſtrong to 
take off this objeCtion : if it was neceſſary to give any opinion 
upon this point, I ſhould be more particular. 


I would not have it by any means underſtood, that if this was 


the caſe of a perſon whole whole dependance was upon a father 


or relation, that ſuch a bargain as this could ſtand; the Roman 
ſenate reſtrained the ſon from running in debt by the Senatus Con- 
ſultum Macedonian. 


It has been ſaid at the bar that zhis would be for this court to 
aſſume a /egi/lative authority; 1 diſclaim any ſuch power, but yet 
ſhall never be afraid of following the determinations of my predeceſſors, 


T have ſaid thus much, that it may not be rumoured about 
that by what we have done to day we have ſhaken former de- 
crees touching young heirs, reverfioners, Wc. 


Upon the 3d point the judgment of the court depends ; and 
I am of opinion that in caſe of a bargain ſubject to equitable | 
objeCtions, a perſon by a future agreement made freely, upon 
ſufficient information, without compulſion, and under no cir- 
cumſtances of diſtreſs or neceſſity, may bar himſelf of all equi- 


table objeCtions againſt the original bargain; in'the preſent caſe, | 


when the Ducheſs was dead, Mr. Spencer's neceſſity was at an 
end, little more than a third of his yearly income would then 
pay off the 10,000 J.; he, of his own free will, ſends for the 
defendant, gives him a freſh ſecurity, pays part, and is ſorry he 
cannot pay the whole; he was under no reſtraint, no fear from 
any relation: this is a ſtronger caſe than Cole and Gibbons. 
Plaintiffs muſt be relieved only againſt the penalty upon paying 
what remains due to the defendant of the 10, ooo J. and intereſt, 
but the defendant mult have no coſts, this being a caſe not to 
be favoured. 


Lord Chief Juſtice Wiles is indiſpoſed, but has written me a 
letter, wherein he acquaints me that he is of the ſame opinion 
with the court upon all the points, | 
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HILARY TERM, 
24 Geo. II. 1750. 


Pierce verſus —. B. R. 


HIS cauſe was tried in Hilary vacation, and a verdict for 

the plaintiff; the defendant rendered himſelf in diſcharge 
of his bail the 2d day of April; the plaintiff might have ſigned 
final judgment in AM term after the trial, but did not fign it 
until Trinity term, and afterwards in Micbaelmat term charged 
the defendant in execution; and now it was moved that the de- 
fendant might have a /uper/zdeas to diſcharge him out of priſon, 
becauſe the plaintiff (as was alledged) ought to have proceeded to 
final judgment in Eaſſer term next after the trial, and to have 
charged the defendant in execution in Trinity term following. 
Sed per curiam — There is no colour for granting the motion, for 
the defendant did not render himſelf till after the trial; and 
though the plaintiff might have ſigned final judgment in after 
term, yet he might have good reaſon for not doing it ; but how- 
ever that be, the rule of court does not oblige him to proceed to 
the final judgment the next term after the trial, and therefore we 
will not grant a /uper/ſedeas. | 


Herbert ver/us Aſhburner. B. R. 


RY LE to ſhew cauſe why the defendant ſhould not have li- 

berty to inſpect the books of the ſeſſions of the corporation of 
Rendale ; it was objected, that the party is not entitled to ſee the 
books unleſs he can ſhe to the court by affidavit that they con- 
tain matters relating to the thing in queſtion, which is, Whether 
the park-lands be within the town or corporation of Kendale ? Sed 
fer curiam—Theſe are public books which every body has a right 
to ſee; and the rule was made abſolute without hearing the other 
tide, g 


Verdict ſor 
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ſedeat 
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Wheeler an Attorney's Caſe. B. R. 


Privilege of E was arreſted by a /atitat ; and it was held per tatam curiam, 
an attorney, That it is a motion of courſe to diſcharge him out of cuſtody 
on filing common bail, 


EASTER TERM, 
24 Geo. II. 1751. 


Mayor and Commonalty of Briſtol verſar Procter. 
c B. R. : 


Venue R. Norton moved on behalf of the defendant to change the 
—.— = venue from the city of Briſſol into the county of Somerſet, 
. alledging that the ſheriff and coroners of Briſtol are choſen by the 


wantofa city, and therefore there could not be a fair trial. Per curiam 
— — This is not a motion of courſe ; there muſt be an affidavit laid 
—_ before us that the ſheriff of Pr:/72/ is an officer of the corporation. 
Afterwards ſuch an affidavit was produced, and a rule was made 
Salk. 670. to ſhew cauſe, Mr. Probyn ſhewed for cauſe, that the matter in 
queſtion did not concern the corporation ; but by conſent the venue 

was changed into the county of Glouceſter. 


Rex ver/us The Pariſh of Silverton. B. R. 


No new trial 1 ILENT for not repairing the highway, and a verdict | 
where the £ forthe pariſh. It was now moved for a new trial (by Mr. 
Co. Pratt) for miſdirection, or over-ruling evidence at the trial, by 
an indit= reaſon whereof the pariſh were unduly acquitted, Per curiam— 
ment for - This is a criminal caſe, and new trials are never allowed where 
dis. defendant is acquitted in a criminal caſe, So alfo it is in qui tam's 

| and informations in nature of gug warrar ft. f 


Ul 
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Ul 


The Honourable Alexander Murray's Caſe. B. R. 


A N habeas corpus directed to the keeper of Newgate to bring 

up the body of Alexander Murray eſq.; whereupon it was 
returned and certified to the court that the priſoner by an order 
of the Houſe of Commons of the 7th of February was committed 
to Newgate for an high contempt of that Houſe, and he was not 
to be permitted to have pen, ink, or paper, nor ſhould any body 
be permitted to ſee him without order. of, the Houſe; that the 
keeper was afterward ſerved with ſeveral orders of the Houſe to 
permit the doctor and apothecary and ſome relations to ſee him, 
and being now brought to the bar, and appearing to be in a very 
bad ſtate of health from his impriſonment, Sir Jobn Phillips 
baronet, a member of the Houſe, (who ſeldom came to the bar,) 
moved that he might be admitted to bail upon the habeas corpus 
af, 31 Car. 2. cap. 2. alledging that this ſtatute was one of the 
great bulwarks of Engliſb liberty, and if the commitment be not 
for treaſon or felony, or by legal proceſs iſſuing out of ſome 
court here, he is entitled to be diſcharged out of cuſtody upon 
bail, He ſaid, it is well known that the Houſe of Commons 
cannot take bail, and if this court will not admit the priſoner to 
bail, it will be in the power of the Houſe of Commons perpetu- 
ally to impriſon. The habeas corpus act is of higher authority 
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One com- 
mitted for a 
contempt of 
the Houſe of 
Commons 
cannot be 
bailed by the 
King's 
Bench. 


than an order of the Commons, who are but one branch of the 


legiſlature; and however. their orders may bind themſelves, yet 
nothing leſs than an act of parliament ſhall bind the whole body 
of the people and nation. Liberty is the birthright of every ſub- 
ject, and he has a right to apply Here for it. 
Wright J.—lI[t appears upon the return of this habeas corpus 
that Mr. Murray is committed to Neaugate by the Houſe of Com- 
mons © for an high and dangerous contempt of the privileges 
« of that Houſe;” and it is now inſiſted upon, at the bar, that 
this is a bailable caſe within the meaning of the habeas corpus act. 


To this I anſwer, that it has been determined by all the judges 
to the contrary ; that it could never be the intent of that ſtature 
to give a judge at his chamber, or this court, power to judge of 
the privileges of the Houſe of Commons. | 


The Houſe of Commons is undoubtedly an high court, and it 
is agreed on all hands that they have power to judge of their own 
privileges; it need not appear to us what the contempt was, for 
if i did appear, we could not judge thereof, 


Lord 
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EAs TER TERM, 24 Geo. II. 1751. 


Lord Shafteſbury was committed for a contempt of the Houſe, 
and being brought here by an habeas corpus, the court remanded 
him. And nocaſe has been cited wherever this court interpoſed, 


The Houſe of Commons is ſuperior to this court in this par- 
ticular; this court cannot admit to bail a perſon committed for 


' 2a contempt in any other court in Weflminſter-hall. 


In prohibi- 
tion the iſſue 


lid upon the 


plaintitf, 
who did not 
appear at the 
trial, the de- 
ſenddant pu's3 
in his tecord, 
enters into 
the merits 
and takes 

a verdict, 
this is irre- 
gular, fur 
the plaintiF 
ought to 
have been 
calied and 
nonluitcds 


Denniſon J.—Fhis court has no juriſdiction in the preſent 
cafe ; we granted the habeas corpus, not knowing what the com- 
mitment was, but now it appears to be for a contempt of the pri- 
vileges of the Houſe of Commons: what thoſe privileges (of ei- 


ther Houſe) are, we do not know, nor need they tell us «what the 


contempt was, becauſe we cannot judge of it; for I muſt call 
this court inferior to the Houſe of Commons with reſpect to 
judging of their privileges and contempts againſt them. I give 
my judgment fo ſuddenly, becauſe I think it a clear caſe, and re- 
quires no time for conſideration. 


Faſter J. — The law of parliament is part of the law of the land, 


and there would be an end of all law if the Houſe of Commons 
could not commit for a contempt ; all courts of record (even the 
loweſt) may commit for a contempt. And Lord Halt, though 


he differed with the other judges, yet agreed the Houſe might 


commit for a contempt in the face of the Houſe. As for the 
priſoner's illneſs we can take no notice of it, having no power at. 
all in this caſe. 


The priſoner was remanded. Lee C. J. abſent. 


Gardner ver/us Davis. B. R. 


JN prohibition, the parties were at iſſue, which was, whether 

a certain piece of land was parcel of the plaintiff's tenement 
the proof of the affirmative laid upon the plaintiff. When the 
cauſe came on to be tried, the plaintiff (having countermanded 
notice of trial) did not appear, whereupon the defendant entered 
into his proofs, and the cauſe was tried upon the defendant's 
record of Vi prius, and a verdict was found for the defendant, 
and judgment has been entered thereupon. It was moved for 
the plaintiſf that this was irregular, for that the plaintiff not ap- 
pearing ought to have been called and nonſuited. 


Upon ſhewing cauſe it was ſaid for the defendant, that both 
the parties in prohibition are actors, that both carried down the 
record and gave natice of trial, and that although plaintiff coun- 
termauded his notice, yet the defendant had a right to try the 

; 13 | cauſe 
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cauſe 1 7 his record; and if the plaintiff knew he could not be 
ready, he ought to have moved the court to put off the trial, and 
the defendant being actor had a right to go into the merits, and 
to take a verdict. SE 


For the plaintiff it was inſiſted, and reſolved by the court, that 
although the defendant in prohibition is an actor, yet in this caſe 
where the iſſue laid upon the plaintiff and he was to begin firſt, 
he ought to have been called and nonſuited if he did not appear, 
and therefore the proceeding to take a verdict is irregular, and 
muſt be ſet aſide. Indeed if the iſſue had laid upon the defend- 
ant, and he had been obliged to begin firſt, it might have had 
another conſideration, but as to that they gave no opinion. The 
verdict was ſet aſide as irtegular, but without coſts, this being 
2 new Caſe. | 


Same verſus The Same. B. R. 


T H E verdict being ſet aſide as above, it was moved that the 

defendant might be at liberty to enter a nonſuit upon an 
«fidavit that the plaintiff did not appear at the trial. But per 
euriam—A nonſuit cannot be nw recorded here, it ought to have 
been recorded by the judge of ni privs. 


Rex verſus Combrune. B. R. 


Jer MENT charges that the defendant did fraudulently 

and deceitfully deliver to Suſan Farmer, wife of James Farmer, 
274 gallons and three quarts of ſtrong beer, when he ought to 
_ delivered 288 gallons, as was agreed and paid for (the ſum 
of 9/.). 


It was moved to quaſh this indictment, that this was a fraud 
of a private nature, for which an action upon the caſe for a dereit 
was the proper remedy, and here is no charge that the defendant 
ſold by falſe meaſure. a ; 


Per curiam This is a mere action of deceit, and the indictment 
mult be quaſhed. 
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Plaintiff dies 


after verdict 
and before 
the day in 
Bank, 
though the 
judgment be 
right yet a 
ſcire facias 
muſt be 
awarded be- 
fore execu- 
tion. 


Aſter a plea 
an abatement 
anddemurrer 
the plaintiff 


muſt pray a 


reſpondeas 
ouſter, and 
notjudgment 
in chief. 


Carth. 137. 


EAs TER TERM, 24 Geo. II. 1751. 


Earl verſus Brown. B. R. 


4 HE plaintiff died after the verdict and before judgment was 

entered thereupon, Afterwards judgment was entered, and 
an execution taken out, without any ſcire facias ſued out at the 
ſuit of the plaintiff's repreſentative. And now it was moved to 
ſet aſide the execution of fieri facias ; and it was held, that al- 
though the judgment was regularly entered by the 17 Car. 2. 
c. 8. yet the fiers facias iſſued irregularly, for there ought to have 
been a ſcire facias ; ſo the fieri facias was ſet aſide, and the money 
levied thereupon ordered to be reſtored to defendant, per totam 
curiam. 


Anonymous. B. R. 


T HE defendant pleads in abatement, that there is no ſuch per- 
ſon as the plaintiff in rerum natura; the plaintiff replies that 
there is, viz. at Weſtminſter ; defendant demurs ; plaintiff joins 
in demurrer, and prays judgment and his damages, which being 
in chief is wrong, for it ought to be that he may anſwer over. Per 
curiam—Let it ſtand over with leave to the plaintiff to move to. 
amend on payment of 6oſts. | | 
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TRINITY TERM, 
24 & 25 Geo, II. 1751. 


Rex ver/us Ponſonby & al. In Error. 


JN FORMATION in nature of a quo warranto in the King's 

Bench in Ireland, to ſhew by what authority the defendants 
claim to be burgeſſes of a certain borough. The information, 
pleas, replications, rejoinders, demurrers, and joinders in de- 
murrer, all appear to be of Trinity term in the 21 & 22 Geo. 2.; 
after the joinders in demurrer there appears to be an entry of 2 
continuance by curia adviſare vult and day given by the court in 
Eaſter term following, {kipping over two terms, vis. Michaelmas 
and Hilary terms 22 Geo. 2.; and then judgment is entered for 


Amerdment 
by adding 
continuances 
cannot be 
made in = 
record tran- 
ſcribed with- 
out ſome te- 
cord to 
amend by, 
but the court 
will grant a 


the King of Eafter term 22 Ges. 2.3 a writ of error is brought, certiorari to 


and the record being tranſcribed and ſent hither, it was moved 
to amend the record here by inſerting two continuances, which are 
omitted; and it was urged for the King, ½, That if this was a 
miſpriſion of the clerk or of the court, that it is amendable by 
this court; and 2dly, That it was a miſcontinuance and not a di/- 
continuance, and in either caſe amendable at common law. 


For the defendants it was ſaid, that the record being made up 
and tranſcribed hither, the court mult look upon it as the act of 
the court and not the miſpriſion of the clerk, and that this is a 


diſcontinuance of the ſuit; and the caſe of Friend v. Baker, 


Styl. 339. was relied upon. 


Lee C. J.— This is an application to the court to make a con- 
tinuance upon a record removed here; I agree that diſcontinuances 
or miſcontinuances before judgment are the acts of the clerk 
but after judgment is entcred and the record cloſed and made up, 
diſcontinuances are the acts of the court. Comyns 419. And we 
have nothing to amend by. I alſo agree that the ſuperior court 
where error is brought may make ſuch amendments as the court be- 
low may, but that can only be done when the ſuperior court has 


the ſame matter to amend by as the inferior has. In the _ 
0 


ſend for the 
continu- 
ances.” 
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Trin.4G.z, of Vin worth v. Clark, which was error in debt from the C. B. 


upon a judgment by default; the placita was of Hilary term, the 
want of an original was aſſigned for error, and in nullo eft erra- 
tum was pleaded, which cloſed the record; diminution was al- 
ledged, and thereupon an original was returned hither returnable 

of the Michaelmas term preceding the placita, without any con- 
tinuance to Hilary term. This court could not inſert a continu- 
ance, but ex debito Jyfitie ſent a certiorari to the C. B. to inform 
the conſcience of the court whether there was any continuance ; 
and the C. B. ſent up the continuance; and it was not once 
thought of, or inſiſted upon by thoſe who argued this caſe, that 
this court could make the continuance. This is a very ſtrong caſe 


in point. 


Wright J.—T am of the ſame opinion. The court in Wink- 
worth v. Clark ſaid the certiorari was grantable ex debito juftitie ; _ 
and there was no imagination that this court could add the cone 
tinuance. | | 


Denniſon J.— This is a diſcontinuance, and is fatal upon a de- 
murrer, and there is no ſtatute of eofails that will help it; for 
aught we know there may be a record in Jreland that will make 
it complete, and therefore we can grant a certiorari to inform 
the conſcience of the court before we give judgment; but I ne- 
ver heard that after a record is ſent hither that this court could 
amend it without ſomething to amend by. This is quite a new 


kind of application. | 


Fefter J. of the ſame opinion; and ſo the rule to ſhew cauſe 
why the continuences ſhould not be inſerted was diſcharged, Sir 
Thomas Bootle, Sir Richard Lloyd, Mr. Hume Campbell, and Mr. 
Ford for the King. Serjeant Poole, Mr. Henley, and Mr. Jeddrell 
for the defendants. | 


Thompſon verſus Marſhall. B. R. 


PE R curiam—The defendant has a right to call upon the 
plaintiff to intitle his declaration agreeable to the true time of 


delivering it to the defendant, 
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Rex ver/us Clapham, an Overſeer of the Poor. B. R. 
A Mandamus was granted to oblige the o/d overſcer of the poor Mandamus 


to deliver over the books of the poor's rates to the new over- — 
ſcer; for per curiam— They are public books, and ought to be the poor to 
delivered over by one * to another, that all the pariſhioners deliver che 
may have acceſs to them, and the overſeer and churchwarden for P 


the time being ought to have the cuſtody thereof. — 2 


Read, Executor of Tuack, verſus Naſn. B. R. 


T UAC the plaintiff's teſtator broughtan action of aſſault Promiſe, 
and battery againſt one Johnſon. The cauſe being at iſſue,. — 

the record entered, and juſt coming on to be tried, the defendant garute of 

Naſh being then preſent in court, in conſideration that Tuacł frauds and 

would not proceed to trial, but would withdraw his record, un- perjuries. 

dertook and promiſed to pay Tuact ol. and the coſts in that A promiſeto 

ſuit to be taxed till the time of withdrawing the record, in PY —_— 

which taxation all ſuch ſums of money were to be allowed as —— 5 

Tuack had paid and was liable to pay to his attorney and wit- caſe the 

neſſes who attended the trial. Tuack, relying upon this pro- 898 

miſe, did withdraw his record, and no further proceeding was had — 

in that cauſe. Track being dead, Read his executor has brought within the 

his action upon this ſpecial promiſe and undertaking by Naſs, — wy 
The defendant has pleaded nen afſumpfit, and thereupon iſſue 

is joined to the country, 2dly, He has pleaded the ſtatute of 

frauds and perjuries; that the plaintiff ought not to have his 

action againſt him, becauſe he ſays there was a ſtatute made in 

tne 29th year of King Charles the Second for prevention of 

frauds and perjuries, whereby it was enacted, that from and 

after the 24th day of June 1677, no action ſhould be brought 

whereby to charge any executor or adminiſtrator upon any ſpe- 

cial promiſe to anſwer damages out of his own eſtate, or whereby 

to charge the defendant upon any ſpecial promiſe to anſwer for 

the debt, default, or miſcarriage of another, perſon, unleſs the 

agreement upon which ſuch action ſhould be brought, or ſome 

memorandum or note thereof, ſhould be in writing, ſigned by 

the party to be charged therewith, or ſome other perſon there- 

unto by him lawfully authoriſed 3 and then ſays, that the plain- 

tiff Read has brought this action to charge him the ſaid defend- 

ant with the debt, default, or miſcarriage of the ſaid Johnſon... 

and that there never was any agreement in writing touching 

this promiſe, nor any memorandum thereof; and this he is 

_ ready to verify, Se. | 0 
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To this plea the plaintiff has demurred, and the defendant 
has joined in demurrer. 


This caſe was twice argued at the bar; and after time taken 


by the court to conſider, the Chief Juſtice delivered the opinion 


An altorney 
of the C. B. 
arreſted by a 
latitat muſt 
plead his 
writ of pri- 
vilege, aud 
proceedings 
againſt him 
notdiſcharg- 
ed on mo- 
tion, 


Nolle proſe. 
qui may be 
entered as to 
a defendant 
who ought 
not to have 
deen joined. 


of the court. - . 


Lee C. J.— The ſingle queſtion is, Whether this promiſe, 
which is confeſſed by the demurrer not to have been in writing, 
is within the ſtatute of frauds and perjuries ? that is to ſay, whe- 
ther it be a promiſe for the debt, default, or miſcarriage of an- 
other perſon ? And we are all of opinion that it is not, but that it 
is an original promiſe, ſufficient to found an afſumpſht upon 
againſt Nafh, and is a lien upon Naſh, and upon him only. 
Fohnſon was not a debtor; the cauſe was not tried; he did not 
appear to be guilty of any default or miſcartiage; there might 
have been a verdict for him if the cauſe had been tried, for any 
thing we can tell ; he never was liable to the particular debt, 
damages, or colts. The true difference is between an original 
promiſe and a collateral promiſe ; the fir is out of the ſtatute, 
the /atter is not when it is to pay the debt of another which was 
already contracted. Judgment for the plaintiff. 


Snee verſus Humphreys, an Attorney of the C. B. 
B. R | 


AN attorney of the Common Pleas was arreſted by a /atitat. 

Mr. Henley moved that the proceedings againſt him Here 
might be ſet afide, alledging that he ought to have been ſued in 
the Common Pleas by bill. But per curiam—Y ou muſt ſue out. 
your writ of privilege; for if you are an attorney of the Com- 
mon Pleas, and are rectus in curid there, you will have it of 
courſe, and may plead it here. 


-- 


Dale ver/us Eyre and others. 
7 hi OVER againſt a defendant-executor and other defendants 


not executors, for a converſion in the life-time of the defend- 
ant-executor's teſtator. Verdict againſt the defendants not exe- 
cutors, and the defendant- executor found Net guilty. 


It was objected in arreſt of judgment, that hie being a tort 


does not ſurvive, and you cannot join the executor a defendant 
with the others, 


To this it was anſwered, that if trover be brought againſt ſe- 
reral perſons, and one dies, the writ does not abate. 11 Rep. 45. 
| ſuppole 
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ſuppoſe all the defendants had been found guilty, the plaintiff 
might have entered a nolle proſequi as to any of them. 


Curia What do you ſay to that? Cannot the plaintiff enter 
a nolle proſequi ? You come too ſoon z we cannot tell but the 
plaintiff may help it by the entry. Rule to ſhew cauſe why 
judgment ſhould not be arreſted diſcharged. - | 


_ * LP n * S % "IF 


LM : ” thn = — „ 


MICHAELMAS TERM, 
25 6 II. 1751. 


F 


* 


Between the Pariſhes of Tetbury and Ilam. B. R. 


ULE to ſhew cauſe why an order of two juſtices, con- 
R firmed by the ſeſſions to remove a pauper from Tethury to 
1am, ſhould not be quaſhed. The order ſtates, that Mr. Pope 
of 1am, hearing the pauper was a boy likely to be fit for his ſer- 
vice, ſent to his father to deſire he might come _ liking z the 
boy came, and continued upon liking eight weeks; and then it 
. ſtates, that Mr, Pope hired him for a year, to commence from 
the beginning of the eight weeks he had been on liking, and 
that the boy continued in Mr, Pope's ſervice at Jam a year and 
ten days from his firſt coming upon liking. 


Per curiam— This caſe differs from all the caſes 3 a coming upon 
liking is not like a conditional hiring at the firſt; there muſt be a 
hiring for a year, either abſolute or conditional, previous to the 
ſervice for a year; the hiring here has a retroſpect to paſt /iking; 
and the court held the paper gained no ſettlement at am, and 
quaſhed the orders of the juſtices and ſeſſions, . 
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Parſons ver/us Freeman and others. 1n Chancery, 
November g. | 


What a& Ms. Freeman being entitled under Mr. Sawyers will to an 
—— eſtate- tail in the lands in queſtion after the death of Mrs. 
Gon of a will. Sawyer, and alſo to an eſtate in fee in other lands, by articles in 
1739, in conſideration of a ſettlement to be made upon her by 
Mr. Freeman, covenants that the /ands in queſtion ſhall be con- 

veyed to him in fee, and the other eſtate to him for life. 


Mr. Freeman being thus entitled to an equitable eſtate under 
the articles, afterwards and before the ſame were carried into 
execution by legal conveyance, makes his will, and deviſes the 
lands in queſtion to ſome of the defendants, 


After the making his will, he having the equitable, and his 
wife having the legal eſtate, join in a deed to make a tenant to 
the precipe to levy a fine and ſuffer a recovery, (which were 
both done,) and declare the ſame ſhall enure to ſuch uſes as 
they two ſhould by deed jointly direct, limit, and appoint ; and 
in default thereof to the uſe of Mr. Freeman the huſband in fee. 

The wife lived ſome time afterwards, the huſband ſurvived, and 
no joint deed of appointment was ever made by them. 


The queſtion in this cafe is, Whether the fine and recovery 
and deed to lead the uſes thereof be a revocation of Mr. Free- 
man's will as to thoſe lands whereof Mrs. Freeman was ſeiſed in 
tail, and wherein Mr. Freeman had an equitable title in fee at 
the time he deviſed the ſame, 


It was argued for the plaintiff, (Mr. Freeman's heir at law,) 
that this amounted to a revocation of the will; that it is a known 
principle if a man, feiſed in fee makes his will, and after makes 
a feoſſment or other conveyance in fee, and then takes back a 
new eſtate in fee, that zhis is a revocation of the will; for 
wherever a man puts the whole intereſt of the lands out of him 
by any conveyance whatever, though he take it back again the 
next day, it will amount to a revocation. Indeed in the caſe of a 
mortgage it is not a total revocation, but only pro tanto; for the 
mortgager does not part with his 2v/hzle intereſt, but he, his heir, 
or deviſee, may redeem; 3 Miu. 163. 1 Ro. Abr. 616. Earl of 

Lincoln and Rolls, Eg. Caf, Abr. 411, 412. Pollen and Huſband, 


Titner 


MichaArLMAs Term, 25 Ceo. II. 1551. 


Titner v. Titner, In ejectment about a 2 ago was a caſe 
reſerved for the opinion of Lord C. J. Lee. Robert Titner 
died in 1741 ſeiſed in fee of the lands in queſtion, being ga- 
velkind, leaving two ſons, Robert and Henry, (the plaintiff's 
leffor,) who both entered upon their father's death, and were 
each ſeiſed of an undivided moiety, and being ſo ſeiſed, Robert 
the ſon, the 1275 of February 1742, by his will deviſed all his 
lands and tenements, and all his ſaid moiety whereof his father 
was ſeiſed, to his wife the defendant Eliz. Titner ; afterwards, 
in 1745, a deed of partition was made and executed by and 
between Robert and Henry, and the premiſes in queſtion were 
allotted to Robert, and it was covenanted therein that they and 
their wives ſhould all join in levying a fine, (which was done,) 
and that the ſame, as to the lands in queſtion, ſhould enure to 
the uſe of Robert Titner, and ſuch perſon and perſons, and for 
ſuch eſtate and eſtates, as he ſhould, by deed or will, limit, di- 
rect, or appoint, and in default of ſuch appointment, ta the uſe 
of Robert Titner in fee; Lord C. J. Lee clearly held this a 
revocation of the will, and not like the caſe of a bare partition 
only made by the ſheriff, (unattended with a fine or conveyance 
to the new uſe,) which would not have been a revocation. 


That where there is a deed of covenant to levy a fine to cer- 
tain uſes, and before the fine is levied all the ſame parties enter 
into a ſecond deed, and declare that the ſame fine ſhall enure to 
different uſes, in this caſe the uſes of the fine ſhall be directed 
by the ſecond deed. Moor 1107. 2 And. 46. for until the 
uſes be executed, that is, until the fine be actually levied and exe- 
cuted, the parties may vary the uſes(if they all agree)as they pleaſe. 
Jones v. Morley, 2 Salk. 677. in Carth. and other books, 


On the other ſide it was argued for the deviſee, That this is 
not a revocation of the will as to the lands in queſtion, that Mr. 
Freeman at the time of making his will had an equitable eſtate 
in fee therein, as much as if he had purchaſed the ſame with 
his own money in the name of another perſon z this equitable 
eſtate he deviſes by his will, and the recovery and fine, as to the 
lands in queſtion, do no more than convey a legal eſtate to him, 
who before had an equitable eſtate in fee therein, and 1s no 
ways inconſiſtent with, nor ſhews any kind of intention in him 
to revoke his will as to this eſtate, and this conveying the legal 
ſee to him, is only a performance of part of the articles; 
the caſe of Titner and Titner wholly concerns a legal eſtate 
and there was a new eſtate and new uſcs raiſed of that which 
was a legal eſtate at firſt, which were the grounds of that deter- 
mination. The recovery in the preſent .caſe created a fee in 
ſomebody, which (if no uſes had been declared) would have been 
ſubject to ſuch truſts as the tail before was ſubject to; and if 
the legal eſtate thereupon * to Mrs. Freeman, it muſt be 
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in truſt for her huſband under the articles, and in caſe of het 
death her heir would have been truſtee for him. 


It was admitted by the deviſee's counſel that it is generally 
true where a man ſeiſed in fee deviſes, and after conveys in fee, 
and takes back an eſtate in fee by a new conveyance, that this 
amounts to a revocation ; but they ſtrongly inſiſted that the con- 
verſion of a legal eſtate into an equitable one, or an equitable eſtate. 
into a /egal one, does not amount to a revocation. | 


Lord Chancellor Hardwicke—Determinations in caſes of revo- 
tations of wills have always been favourable to the heir at law. 
It is admitted on all hands that if the teſtator had had a legal 
fee, deviſed it, and afterwards ſuffered a recovery, it would have 
amounted to a revocation of his will; or if the recovery had 
been declared to be to ſuch uſes as he ſhould direct, and for 
default thereof to the teſtator in fee, that this would alſo have 
amounted to a revocation ; and it is as certain likewiſe that if a 
man ſeiſed in fee deviſes, and afterwards conveys the ſame away 
by any legal conveyance whatever, and takes back again a new 
* this would be a revocation of the deviſe; but there are 
caſes go further, for if one ſeiſed in fee deviſes, and after levies 
a fine to his own uſe in fee, this has always been held a revoca- 
tion, though the teſtator is in of the d u/e ; this is a prodigious 
ſtrong eaſe; the reaſon is, that courts of juſtice, in favour of 
the heir, will preſume the teſtator had ſome intention to alter 
or revoke his will in favour of the heir, by ſuch an act done 
after the will. | 


Indeed where the teſtator ſeiſed in fee afterwards leaſes for 
years or lives, or mortgages, or conveys to pay debts, theſe are 
only revocations pro tanto, and ſhew particularly how far the teſ- 
tator intended to alter his will, by drawing the line exactly. 


It is objected, that although what I have ſaid of a /egal eſtate 
true, yet it is not ſo of an equitable eſtate; but I am of opi- 
nion that it is, for it would be an iniquitous thing to determine 
that it is not, for then a court of equity would decree contrary 
to law; and therefore if a man ſeiſed of an equitable eſtate de- 


viſes it, and afterwards a new conveyance is made with his 


conſent, and ſome new truſt declared for him, this would be a 
revocation; but, as I ſaid before, a mortgage, or a conveyance 
in truſt for payment of debts, would be only revecations pro tanto, 
for by theſe, a ſpecific intention is ſhewn; ſo is 2 Vern. 295. 
and ſo is Ogle and Cooke, 20 Feb. 1748, where a real eſtate was 
deviſed, and afterwards the teſtator conveyed it in fee to be 
ſold to pay money to Mr. Cooke, and the ſurplus to be paid to 
the plaintiff, though the whole to be ſold, yet I held it only a 
revocation pro tanto, and think the determination is right; . 
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that the deviſee in theſe caſes ſhall have a redemption, or the 
ſurplus after debts paid, 


To come to the preſent caſe: I take it for granted on both 
ſides that Mr. Freeman, when he made his will, had an equi- 
table eſtate in fee in the lands in queſtion, and the like for life in 
the other lands, for he could have compelled a ſpecific performs 
ance of the articles, and obliged his wife to make a legal con- 
veyance agreeable thereto ; he, having this intereſt, makes his 
will, which could only have operated to convey the in queſtion 
to the deviſee, for the other he had only for life : then a fine 
and recovery are had of all together, and the uſes thereof de- 
clared as above; the wife lives ſome years afterwards; he ſur- 
vives ; no appointment was ever made by them; he gains a legal 


fee hereby in the whole : this is certainly more than gaining to him- 


ſelf a legal eſtate in the lands wherein before he had only an equi- 


table one; for he has, beſides declaring the ſame to other uſes, - 


gained to himſelf a legal fee in at wherein he before had only an 
equitable eſtate for life. Indeed if a man has an equitable eſtate 


which he deviſes, and after takes by legal conveyance the legal 


eſtate therein, in that caſe I am of opinion it is no revocation, 
for this is the common caſe where a man contracts for the pur- 
chaſe of lands, and before any legal conveyance thereof made 
to him, he deviſes the ſame and dies, the deviſee ſhall compel 
a ſpecific performance, and ſhall have ſufficient of the teſtator's 
perſonal eſtate to pay the purchaſe- money; and though the 
deviſe be between the articles and the legal conveyance, it is no 
revocation, for be it of what kind ſoever, it is only inſtrumental 
in changing an eguiiable into a legal eſtate, and makes no alter- 
ation in the will, 


But notwithſtanding this, it cannot be laid down as a general 
rule, that the turning of a /egal eſtate into an equitable one will 
not be a revocation ; for if a man ſeiſed in fee deviſes, and after- 
wards conveys in truſt for himſelf, this certainly would be a re- 
vocation, and differs from 2 Vern. 49;. and from Ogle v. Cooke, 
which were to let in particular ſecurities, and made no alteration, 
but juſt ſo far, pro tanto. And if Mr, Freeman had only taken 
a fee in the lands in queſtion, and nothing more, it would have 
been no revocation ; but it is moſt plain (though there be no 
proof) they came to a new agreement, to wit, that ſhe ſhould 
be let in to join with him in an appointment; and he, in conſi- 
deration thereof, was to have a fee in that eſtate wherein before 
he had only an eſtate for his life. And though it is ſaid, that 
as to the particular eſtate in queſtion, it was only turning an 


equitable into a legal eſtate, yet it ought to appear that that was 


ſingly the purpoſe ; but here it appears it was to vary his intereſt 
in the other lands, which differs this from all the caſes of revs- 
cation pro tanto, for the recovery and uſes were to operate over 
the whole ſee of both. | 
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Suppoſe a man ſeiſed in fee deviſes, and aſterwards makes a 
ſettlement on himſelf for life, remainder to his firſt and other 
ſons in tail, without truſtees to preſerve contingent remainders, 
the fee is in him until a ſon is born; and if no ſon be ever born 
the fee will never be out of him: there can be no doubt 
but this would be a revocation of his will, though no ſon 
ever born: the caſe of Lord Lincoln v. Roll is a ſtrong caſe to 
this purpoſe. In the preſent caſe the power of appointment was 
ſuch a particular purpoſe as might operate over the whole fee of 
both eſtates whenever they pleaſed; and if Mr. Freeman had 
been ſeiſed of a legal fee, and had had a mind to /et in his wife 
to join with him in ſuch an appointment, he muſt have made a 
new conveyance for that purpoſe, which would certainly have been 
a revocation. And The caſe of Titner v. Titner, determined by a 
learned judge, is a very ſtrong authority, and very appoſite to 
the preſent caſe. Decreed it a revocation of the will, 


Todd wer/ur Dodd. B. R. 


FRICHARD Dodd executed a warrant of attorney, date May 

8, 1746, to confeſs a judgment for 400 J. to John Todd the 
elder and 7Jchn Todd the younger; John Todd the elder is dead; 
and now it is moved by Mr. Williams, that John Todd the ſurvi- 
yor and executor might have leave to enter up. judgment upon 
affidavit that this warrant of attorney was given by the defendant 
to the two Todds to ſecure and indemnify them againft a bond 
which they entered into on the behalf of the defendant for 200 /. 
which appeared to be ſo by an indorſement upon the back of the 
warrant of attorney. Caſes cited, Perk. Feoffment, ſ. 192. 
1 Inft. 52.a.b, 8 Rep. 82. Salk. 87. Ld. Kay. 849. Sir 
T. Ray. 18. Salk. 409. 1 Sho. 91. Ro. Abr. 331. tit. Autbo- 


rity. Salk. 117. 1 Barnes 35. Still v. Still, in C. B. 2 Barnes 
38. contra. | ä 


The laſt reſolution of the Common Pleas was, that the 6 wer 


ought to be ſtrictly purſued; but notwithſtanding bat caſe, the 


whole court of B. R., after time taken to conſider, gave leave to 
the plaintiff Todd the ſurvivor to enter up judgment, and they 
ſaid this was a ſtronger caſe than any that had | ant cited, 


« 
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Smith ver/us Evans. In Scaccario. At Serjeants' 
Inn, Dec. 6, 1751. 


II was ſaid by Lord Chief Baron Parker, Baron Clive, and Sealing a 

Baron Smythe, (abſente Legg,) that what is ſaid by North, Wind- nne 
ham, and Charlton, in 3 Lev. 1.“ That putting a ſeal to a will — "Oy 
cc js a ſufficient ſigning within the ſtatute of frauds and.perjuries,” withia the 


— hay. ſtrange doctrine; for that if it was ſo it would be very 2 3 


or one perſon to forge any man's will, by only forging the ,.ucies, 
names of any two obſcure perſons dead, for he would have no 4 
occaſion to forge the teſtator's hand. And the barons ſaid if the 4 
ſame thing ſhould come in queſtion again, they ſhould not hold | 


that ſealing a will only was a ſufficient ſigning within the ſtatute. | 


Lake ver/us Lake. In Chancery, Nov. 8, 1751. 
TI was a bill preferred by the teſtator's next of kin againſt Parol proof 


his widow, who was his executrix, to have a diſtributive — i 
ſhare of the perſonal eſtate undiſpoſed of, the teſtator having ar intend. 
given her by his will a legacy of 1400 J. upon condition that ſhe ed his wife 
did not ſuffer (a bond which he gave upon his marriage with her 46614 hae 
to leave 400 J. to ſuch children as they fhould have) to affect > — 

the aſſets, and they never had any children; he alſo left her an 


eſtate in land. 
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The widow executrix inſiſts ſhe is well entitled to the reſidue 
notwithſtanding this legacy and the deviſe of lands to her, for 
that the teſtator has frequently declared his intention that ſhe 

ſhould have the reſidue, and this the defendant has in proof, 


_— —V— — — — — as 


For the plaintiff it was objected that the teſtator's parol decla- 
rations ought not to be admitted; the evidence is, that the witneſs 
in travelling with the teſtator, who was not very well in health, 
and talking of ſerious things, the teſtator ſaid he had done very 
handſomely for his wife, and that he had done very well alſo for 
his ſiſter and brother, and ſaid that after his debts and legacies 
were paid he hoped there would be ſomething very handſome for 
her beſides; that he had given his wife half of his money in a 
ſum certain, and if ſhe had good luck in getting in his debts, 
there would be ſomething more, which would be all her own. 
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Per Lord Chancellor If making a wife executor of itſelf 
ſhould be allowed to be a good reaſon why ſhe ſhould have the 
reſidue when ſhe has a conſiderable legacy, we ſhall not _ 
| 8 | where 
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where to ſtop; but where a wife is executor, and there is a 
great affection proved to be between them, as here is, it is very 
reaſonable to admit this kind of parol proof, and a leſs evidence 

than this would have turned the ſcale in her favour; there fore 
the bill muſt be diſmiſſed. 


\ 


a * * — 


HILARY TERM, 
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Nota: The year of our Lord 1751 conſiſted of no more than 
282 days. The year of our Lord 1752 began upon the 
1ſt day of January, and conſiſted of no more than 3 H 
days, from the 2d tg the 13th of September this year, bo 
incluſive, being expunged out of the calendar, in order 
to reduce-it to the New Style. 


Lewis ver/us Willis. B. R. 
anna, FN DEBITATUS afſumpſit for the uſe and occupation of 


— rene?” lands; the defendant pleads nit habuit in tenementis at the 
pleatoan time he permitted the defendant to occupy the lands; plaintiff 
aſſumpſit for demurs. Per curiam—This is a bad plea to an action upon the 
— caſe for the uſe and occupation, and ſo it was determined iu the 
paw caſe of Richard v. Holditch, Hil. 13 Geo. 1.3 but in debt for rent 
upon a leaſe not indented, this plea may be pleaded, becauſe an in- 

tereſt paſſes by a leaſe ; befides the plea is ill pleaded, for it ought 

to fay that the plaintiff had nothing in the tenements at the time 

of the action, nor at any other time; there is no occaſion for 

the 3 to ſhew any title upon theſe contracts. Vide flat. 

11 Geo, 2. | 
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Wallop ver/us Irwin. B. R. 


T H E defendant died after the rule to plead was out, but Be- Defendant 
fore the time given to him by a judge's order for pleading = before 
was out, and the plaintiff ſigned an interlocutory judgment, and bong 
ſued out a ſcire facias thereupon againſt the defendant's executor plead ex- 
upon the fat. V. 3. c. 11. J 6. to ſhew cauſe why damages nt judg- | 
ſhould not be aſſeſſed and recovered. Mr. Ford moved to ſet the after _ 
proceedings aſide, alledging that the writ abated by the death of proceſs 

the defendant before interlocutory judgment was ſigned, notwith- bereon are 
ſtanding the rule to plead was out ; and cited the caſe of Sibert 
Ve The executor of General Ruſſell, Mich. g Geo. 2. where it ap- 
peared the general died at Bath a day or two before the time for 
pleading was expired. Lord Hardwicte and the court held the 
ſuit abated. Proceedings ſer aſide as irregular. 


Wingfield verſus Stratford & al. B. R. 


ROY ER for a gun. The defendants plead that the plaintiff A gun isnot 
kept the gun to kill game, and not being qualified, they juſtify bine to 
(as gamekeeper and ſervants to J. S., lord of the manor) the 
taking away the gun from the plaintiff; but the plea doth not 
alledge that the plaintiff was out ſporting with the gun, nor 
where the gun was taken. Plaintiff demurs. | 


And the court held, that a gun is not neceſſarily to be taken 
to be an engine to kill game, as it does not appear upon this re- 
cord that the plaintiff killed game with it; En. uſe it to 
- ſhoot crows, or deſtroy vermin ; and it is not like nets and point- 
ers, and ſuch dogs which can only be kept for killing the game. 
Judgment for the plaintiff. Vide 2 Stra. 1098, 


Rex ver/us Eliz. Spenſer. 


HE defendant was indiQed for perjury, put in bail, was one acquit- 

tried and acquitted, and now the bail moved that they might ted of per- 
be diſcharged from their recognizance. The clerks of the crown- I? —_— 
office oppoſed this, and ſaid the courſe of the court was, not to charged 
diſcharge the bail until the acquittal of the defendant was en- though the 


} acquittal be 
tered upon record nor entrad 


of record. 

Wright and Denniſon Juſtices, at firſt doubted, and were for 
reſpiting the recognizance until the next term; but Fofer J. totis 
viribus inſiſted the bail ought to be diſcharged, for that by the 
P:/lea in court it appeared the defendant had been acquitted, and 


cannot 
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cannot be called upon again for the ſame charge; and he ſaid if 
the court ſhould reſpite the recognizance till next term, (which 
would coſt no leſs than 1/. 6s. 8d.) it would be eſtabliſhing a 
practice for the benefit of the clerks in court, to the prejudice of 
the ſubject, which he could never agree to, Afterwards Vrigbi 
and Denniſon (abſente C. J. Lee) concurted with Fofter ; and the 
recognizance was ordered to be diſcharged ; and they ſaid, if 
any bedy was aggrieved by this order, let them apply to the 
court next term, if they think fit. : 


- 


Murray ver/us Wilſon, B. R. 


T HIS is an action of debt upon a judgment of nonſuit in an 
inferior court; the declaration is as follows: 


Surry : (to wit, ) Robert Murray complains of George Wilſon, 
being in cuſtody of the marſhal of the Marſbalſca of our lord the 
now king, before the king himſelf, of a plea. that he render to 
him 37. 195. 4 d. of lawful money of Great Britain, which he 
owes to and unjuſtly detains from him; for that whereas the 


ſaid Robert heretofore, that is to ſay, at the court of record of 


our lord the now king of the liberty of the mayor, commonalty, 


and citizens of the city of London, of their town and borough of 


Southwark in the county of Surry aforeſaid, held at the court- 
houſe within the town and borough aforeſaid, and within the 
juriſaiction of the ſaid court, on Monday the 19th day of Novem- 
ber, in the 24th year of the reign of our lord the now king, before 
William Moreton eſq. then ſteward of the ſaid court, according 
to the cuſtom of the ſaid town and borough aforeſaid, from time 
whereof the memory of man is not to the contrary, uſed and 
approved of within the town and borough aforeſaid, by the con- 
fideration of the ſaid court, recovered againſt the ſaid George 
31. 195. 4d. for his coſts and charges by him laid out and expended 
in and about his defence, in a certain plea of treſpaſs on the caſe 
on promiſes by the ſaid George in the ſaid court of our ſaid lord 
the king of the borough and liberty aforeſaid, before then com- 
menced and brought againſt the ſaid Robert, adjudged to the ſaid 
Robert, and at his requeſt in and by the ſaid court, for that the 
fail George did not further proſecute his plaint in the ſaid ſuit, 
but became nonſuit therein z whereof the ſaid George was con- 
victed, as by the record and proceedings thereof remaining in 
the {aid court at Southwark aforeſaid may more fully and at large 
appear, which ſaid judgment ſtill remains in its full force, 
ſtrength, and effect, not reverſed, vacated, annulled, diſcharged, 
or ſatisfied ; and the ſaid Robert hath as yet obtained no execu- 
tion of the aforeſaid judgment, whereby an action hath accrued 
to the ſaid Robert to demand and have of the ſaid George the ſaid 


37. 195. 4d., yet the ſaid George, though often requeſted, hath 
| not 
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not yet rendered the ſaid 3 J. 19s. 4 d., or any part thereof, to 
the ſaid Robert, but to render the ſame to him hitherto hath and 
ſtill doth wholly deny, to the ſaid Robert his damage of 10 /., and 
therefore he brings his ſuit, Or. | 


To this declaration the defendant has put in a general demur- 
rer, and the plaintiff has joined in demurrer, which is entered of 
Eaſter term laſt. Ratulo 373. 


Mr. Weller for the defendant objected, That debt upon a 
judgment of nonſuit in an inferior court would not lie; and 2dly, 
That if it will lie, yet the declaration is bad in ſubſtance, for it 
does not appear that the plaint in the court below was levied for 
a cauſe of action ariſing within its juriſdiction; and 3dly, The 
declaration ought to have ſet out the plaint and the ſubſequent 
proceedings thereon, and cited ſome old caſes to ſhew this. - 


Mr. W:!/n for the plaintiff—At common law neither plaintiff 
nor defendant had any coſts, they were given to the plaintiff by 
the ſtatute of Gloucefter, 6 Ed. 1.; but the defendant had no coſts 
until (above 250 years after that time) by the fat. 23 Hen. 8. 
c. 15. it was enacted, That if any perſon after ſuch a day ſhall 
commence or ſue in any court of record, or elſewhere in any 
other court, any aCtion, bill, or plaint, in any of the particular 
caſes there ſpecified, and the plaintiff in ſuch action ſhall be 
nonſuited, or a verdict paſs againſt him, that, the defendant ſhall 
have judgment to recover his colts, Qc. 


This being found to be a beneficial law with reſpect to the 
particular actions to which it extended, the legiſlature by the 
. flat. 4 Fac. 1. c. 3. extended it to defeudants in every action 
wherein the plaintiff or demandant might have coſts if judg- 
ment ſhould be given for him, and to have the like proceſs agginſt 
the plaintiff as by the ſtatute of 23 Hen. 8. 


One or both of theſe ſtatutes create the debt or duty for which 
the preſent action is brought, and there is no doubt but the action 
well lies here if the declaration has ſufficiently ſhewn the cauſe of 
it. The ſubſtance of theſe two ſtatutes is no more than Hie, viz. 
That if a plaintiff commences an action, in any court whatever, is 
nonſuited, or have a verdif againſt him, and cots adjudged againſt 
him by that court, the defendant ſhall have proceſs to recover, 
All this matter the preſent declaration ſhews with the utmoſt 
clearneſs.and certainty. 


For the plaintiff therein ſets. forth, that he, at a certain court 
of record, held at a certain place within its proper juriſdiction on 
the 19th of November, 24 Geo. 2. before the judge of that court, 


by conſideration of the court recovered againſt the preſent de- 
| fendant 
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fendant 3 J. 195. 4d. for his coſts expended about his defence in 
a plea of treſpaſs upon the caſe, by the defendant in the ſame 


court commenced againſt the preſent plaintiff, adjudged to him 


at his requeſt by the ſame court, for that the ſaid George Wilſon 
did not further proſecute his plaint in zhat ſuit, but became 
nonſuit therein, whereof he was convicted prout per recordum, 
&c, Here is an action alledged to be commenced or plaint 
levied, a nonſuit, and coſts adjudged within the proper juriſ- 
diction. 


Debt lies upon a judgment of nonſuit for 16s. coſts in an 
inferior court, upon the fat. 23 H. 8. Harwood v. Fairbourne, 
Cro. Elia. 96. and to the like purpoſe is 1 Leon. 316. caſe 344. 


Having ſhewn that the action well lies, it will be proper to 
anſwer the objections taken to the declaration, which ſeem to go 
rather to its brevity than its ſubſtance. 


It muſt be admitted, that formerly, in actions of this kind, 
the ſuperior courts required greater exactneſs, and particularly 
in ſetting forth the whole proceſs of the ſuit in the court below 
from the pledges to proſecute to final judgment; but of later 
years a greater latitude and more general way of pleading pro- 
ceedings in courts hath been allowed. Antiently, if a man 
pleaded a judgment recovered in a court in this hall, he ſet 
forth the whole record verbatim ; afterwards they came to allow 
of a taliter proceſſum fuit, and an abridgment of the proceedings; 
and laſtly, they allowed a recuperavit only to be well enough, 
becauſe all proceedings in ſuperior courts were preſumed to be 
regular until the contrary was ſhewn: but this conciſe way of 
pleading was a long time denied (in reſpe&) to inferior courts, 
becauſe they were tied to ſtricter forms, and therefore were 
forced to ſet out the whole proceſs. However, at length a faliter 
proceſſum fuit was allowed to inferior courts, provided till they 
were courts of record ; and now this ſhort method is at laſt al- 
lowed in pleading a juſtification under a recovery in an hundred 
court, becauſe the whole proceſs muſt be given in evidence; ſo 
that ſuch a formal nicety and tedious prolixity is not now re- 
quired ; but our learned judges, in theſe later and happier days, 
have rather been /uti to do juſtice, than to find out little ſlips 
in pleadings, 


To ſhew this, 2 Lev. 81. Dee v. Parmiter ; treſpaſs for taking 
the plaintiff's cattle; the defendant juſtifies under a plaint levied 


in an hundred court by the plaintiff againſt J. S., whereupon 


taliter preceſum fit that the plaintiff was nonſuit, and coſts taxed, 
and a precept to levy, by which he took the cattle ab/q” hoc that 
he was guilty before the delivery of the. precept or after the re- 


turn. The plaintiff demurred; and it was objected that this 
| ſhort 
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ſhort way of pleading a judgment in inferior courts is not al- 
lowable ; but the objection was over- ruled, and the court ſaid 
the pleading was well enough. For the like purpoſe, 3 Lev. 403. 
Patrick v. Johnſon. 2 Mod. 102. Lane and Robinſon, And 
2 Med. 195. Higginſon and Martin. | 


But it is further objeCted that the declaration is ill, becauſe it 
does not alledge that the plaint was levied for a cauſe of àction 
ariſing within the juriſdiction. 


In anſwer to this objection it may be admitted, that if this had 


been an action brought by one who was plaintiff below and had 


recovered there, the objection might have had ſome weight in 


it, and it might perhaps have been incumbent upon him to have 
ſhewn that every ſtep he himſelf had taken in the inferior court 
in which he was the actor was legal and regular, and that his 
cauſe of action aroſe within its juriſdiction; but ſurely it can- 
not be neceſſary for the preſent plaintiff, who was defendant 
below, to ſhew that the plaintiff there proceeded legally. Sup- 
poſe Wilſon, the plaintiff below, had no cauſe of action at all, 
(which is really the truth,) how could it with truth be alledged 
that the plaint was levied for a cauſe of action which aroſe within 
the juriſdiction; and if it be neceſſary to alledge this, it muſt be 
neceſſary to prove it, and that would have been impoſſible. 


Suppoſe there is not one legal or regular ſtep in Vilſon's pro- 
ceſs below, yet if the nonſuit be properly recorded, that is a 
ſufficient ground for the preſent plaintiff to maintain this action, 
and is the only gi thereof. For this purpoſe Heb. 219. Drury v. 
Fitch this was an action for words not actionable; and at the 
trial the plaintiff was nonſuit; and now it was faid by his coun- 
ſel that the deſendant was to have no coſts, becauſe the words 
are not actionable: but Lord Hobart ſays, “ I was of a contrary 
« opinion ; for the words of the law are plain and general, that 
© the defendant ſhall have coſts of the nonſuit; and the ve ta- 
ce tion is more groſs if there were no cauſe of action, for elſe a 
c man might ſue with more ſafety where he had leaſt cauſe, and 
« fo coſts adjudged.” So in the preſent caſe it muſt be taken 
upon this declaration, which is admitted to be true by the de- 
murrer, that the defendant Filſon commenced a ſuit in a court 
below for a cauſe of action which he could not prove at all, or 
could not prove that it aroſe within the juriſdiction. To the 
like effect are Palm. 147. 2 Ro. Rep. 213. Palm. 365. Hob. 284. 
Styl. 149. Heyler's caſe, Cro. Car. 175. 


The court gave judgment for the plaintiff upon the firſt argu- 
ment, and ſaid that the declaration was a very good one both in 
form and ſubſtance; the nonſuit is laid to be given and recorded 

| at 
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at a court held within its proper juriſdiction ; and that is ſuf- 
ficient ; and the plaintiff below's proceſs may be illegal from be- 
ginning to end, for aught we know; and the declaration would 
have been good upon a ſpecial demurrer. And they held the 
argument for the plaintiff, and the caſes cited, to be good law. 


Baugh ver/us Price, In Scaccario. 


T2115 bill was preferred by the plaintiff, who is the ſon and 
heir of Thomas Baugh, who was the ſon and heir of Rowland 
Baugh, to ſct aſide articles, and ſeveral deeds and conveyances 
under them, made by the plaintiff's father Thomas to the de- 
fendant. | Fl 
In October 1739 Rowland Baugh the grandfather was about 
72 years old, afflicted with the gout and a rupture, and his life not 
worth above one year's purchaſe, being tenant in tail of an 
eſtate called Stonehouſe, with remainder to himſelf in fee, worth 
about 3000 J.; his ſon Thomas being heir expectant in tail and 
in neceſſitous circumſtances, by articles of agreement of the 21ſt 
of October 1739, in conſideration of 15901, to be paid to him by the 
defendant within a year, and of an houſe in Priſtein worth 2001. 
to be conveyed to Thomas Baugh, he covenanted to convey to the 
defendant the ſaid eſtate in fee-fimple, ſubject to. the eſtate for 
his father's life; ſoon after the ſigning the articles, Thomas 
Baugh was delirous of being of the bargain, but the deſendant 
would not let him; ſo on the 3d of Nævember 1739, a leaſe and 
releaſe was prepared by the defendant, (why is an attorney,) and 
executed that day at his houſe, when nobody beſides the defend- 
ant, his ſon, and another perſon, were preſent. Thomas Baugh, 
among other things, covenants that he is ſeiſed in fee; and 
there is a clauſe of warranty againſt Rowland and his heirs, 
and the uſe of a fine formerly levied by Thomas is declared to de- 
fendant in fee; and in conſideration thereof he conyeycd to 
Themas the houſe at Priſtein ; but in that conveyance there is no 
ſuch covenant or clauſe of warranty: the 1500. in money to 
be paid, the defendant makes out that he paid it thus, wiz. 


that he paid off to Lord Oxford 5501. owing to him by Thomas 


upon a mortgage of another eſtate (which was as much as the 
ſame was worth); 200/, Thomas owed to defendant; 2501. 
which defendant pretended he paid him in caſh ; and for the re- 
maining 500/. he gave Thomas a bond to pay it within a limited 
time after Themas Baugh ſhould have ſuffered a recovery to de- 
fendant's uſe, | 


Old Ræreland Baugh died the 8th of July 1740, having lived 
no more than nine months after the making the articles, where- 
upon Thomas writes a letter to Price acquainting him with his 

| 13 * father's 
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father's death, and tells him that he ſhall act in all reſpects 


agreeable to his wiſhes, In another letter he tells Price he ſhall 
always act juſtly, and ſays that Price has got a good bargain of 
him, that he might afford to give him a buck, but ſays he ſhall 
not touch one without Price's conſent. 8 


After this, in February 1740, Thomas B. filed his bill in 
Chancery to ſet aſide theſe articles and conveyance, and to be re- 
lieved, to the ſame effect as the preſent bill; the defendant Price 
put in his anſwer thereto, and denied the fraud charged. 


Themas B. being at that time indebted to Price in tool., which 
he was to give Price with his ſon as clerk to him, was threatened 
to be ſued for it, and by other arts of Price was intimidated 
from proceeding in Chancery. Nay, Price was not content with 
Thomas -B.'s (topping the proceedings in Chancery, but inſiſted 
upon ſome ſatisfaction to be made to him for the aſperſions he 
pretended had been caſt on him by that bill; and accordingly 
prevails upon Thomas B. to execute a deed, dated October 1741, 
reciting the proceedings in Chancery, and that the purchaſe was 
a fair one, and Thomas B. thereby confirms and releaſes the 
eſtate to Price. Soon afterwards, Thomas B. and Price, with 
the aſſiſtance and intermediation of one Dactor Thomas, (to 
whom Thomas B. applied, ) ſettled all accounts, and Thomas 
Bangh ſeemed fo well ſatisfied that he thanked Doctor Thomas 
(who appears as a common friend to both) for his kindneſs. In 
1743, Thomas B.'s bill in Chancery was diſmiſſed, and in 1746 
he died. The preſent plaintiff his ſon ſoon after preferred this 
bill to be relieved upon paying the purchaſe-money and intereſt 
to Price, and all neceſſary and permanent repairs. 


At the hearing of. the cauſe, which laſted eight days, two 
queſtions were made: 1f, Whether the articles and convey- 


ance were obtained by fraud and impeſitiun? and 24dly, If they 


were, whether Thomas Baugh, by any ſubſequent act, had 
purged that fraud or impeſition? And after time taken to conſider, 
the Barons were unanimouſly of opinion for the plaintiff upon 
both points, and gave their judgment ſeriatim. 


Baron Smythe —There can be no doubt at all but as this caſe 
ſtood originally, and at the time it was depending in Chancery, 
that court would have relieved. Here is a ſon who is remainder- 
man in tail, (in the life of his father old and infirm,) not know- 
ing the value of the eſtate, trafficking with an attorney, who. had 
tranſacted buſineſs for his father and him 26 years, had feen hz 
family-ſettlement, and is taking advantage of the ſon's neceſſit us 
circumſtances, and purchaſing his eſtate for half the real value 
of it. Price draws all the writings himſelf, Thomas B. has no 
draught or copy, nor any attorney or counſel concerned for him; 
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here is no valuation made of the eſtate, the whole tranſaction 
kept a ſecret from old Rowland. Price ſeems to have made 
Thomas B. do juſt what he pleaſed, made him covenant that he 
was ſeiſed in fee, which Price knew he was not, makes him 


enter into a warranty; fo that Thomas B. muſt certainly be 


guilty of a breach of covenant, for he was not ſeiſed in fee; and 

et Price ſwears he only bought of him a remainder in tail, 
though Thomas B. has actually conveyed an abſolute fee, and 
not a baſe fee or determinable, ſo that the articles and convey- 
ance are fraudulent upon the face of them. Another fraud is 
the keeping back 500 J. on the bond, to be paid in a month after 
ſuffering a recovery; and if what Price ſays be true, that he 
only bought a remainder in tail, he had no right to oblige T- 
mas B. to ſuffer a recovery to bar the remainders over. 


The 2d queſtion is, Whether the ſubſequent acts of Thomas B. 
will bar the plaintiff ?? And J am of opinion they will not, and 
that he ought to be relieved. 


It is ſtrongly inſiſted upon for the defendant that the letters 
from Thomas B. to defendant ſoon after his father's death ſhew 
that he thought the bargain a fair one. But to this it is rightly 
anſwered, that they were written ſoon after his father's death, 
before his eyes were open), and before he knew the real value of 
the eſtate; for he not long afterwards preferred his bill in Chan- 
cery; and I think the arts and threats uſed by Price to ſtop that 
ſuit were as fraudulent as the original bargain, and the recital 
m the releaſe executed thereupon is falſe, for the bargain was a 
very unfair one; and ſipreſſio veri, or ſuggeſtio falfi, have al- 
ways been held ſufficient to fet aſide a releaſe. 1 Vern. 20. 32. 
1 Wits. 240. Thomas Baugh was made to think that his ſuit 
was without any good foundation, and to fear that he ſhould be 
liable to coſts ; and if the purchaſe was at firſt fair, it wanted 
no confirmation. Thomas B. was never fully appriſed of his 
right, but was continued in a ſtate of deluſion by Price till his 
death, who impoſed upon him in every tranſaCtion. 


It was further objected for the defendant, that Thomas B. 
all his life ſtood by and ſaw Price laying out great ſams of mo- 
ney in repairs and ornamental additions, &c, But to this it is 
rightly anſwered, that Thomos B.'s acquieſcences were founded 
upon a miſtake into which Price had led him. I think Price 
ſhould be allowed for all neceflary repairs ; relief has been often 
granted in ſimilar caſes, 1 Yern. 167. 205. 237. 443. 2 Fern. 
14. 1 Vm. 310, | 


The cafe of Cole v. Gibbons, 3 Wms. 290. was ſtrongly relied 
upon by the defendant's counſel; but that caſe differs very 
materially from 7h:s ; that was not the caſe of an heir in the 2 
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of his father, nor of a remainder- man or revei ſioner; nor was 
there any fraud in the orginal bargain in that caſe upon which 
Lord Talbot laid great ſtreſs: the party there confirmed the bar- 
gain when he was fully appriſed of every thing ; but in this caſe 
at bar here is fraud in every tranſaction, appearing by written 
evidence, which cannot err; for Thomas B. was deluded from 
firſt to laſt 3 and the caſe of Lord 2 and Janſen ſtands 
quite clear of fraud, ſo nothing like this caſe. | 

It is the policy of the nation that ſuch bargains as this ſhould 
not ſtand; and if the courts of juſtice were to hold them good, 
it would be to encourage extravagance and diſobedience in 
young heirs on one hand, and ayarice, fraud, and impoſition on 
the other; and therefore I am of opinion that the articles and 


_ deeds ought to be ſet aſide upon the plaintiff's paying the de- 


fendant his principal and intereſt, and that the defendant be 
allowed for all needful repairs, and that the plaintiff be paid his 
coſts till this time, and that the ſubſequent coſts be reſerved till 
the coming in of the Maſter's report. 


Note: The reſt of the Barons delivered their opinions to the 
ſame effect, ſo there is no occaſion to ſet them down, They 
ſaid there was no inſtance where the original contract was 
fraudulent, that any ſubſequent aCt could purge it, and that, by 
ſtopping the ſuit in Chancery and the releaſe thereupon given, 
the fraud was double hatched, and that the tranſaction was iniqui- 
tous from beginning to end. All the Barons held that Thomas 
Baugh was of ſufficient age, and capable of tranſacting buſineſs; 
and though it was inſiſted for the plaintiff that Thomas B. was 


made drunk by Price at the time of executing the articles, yet 


that not being fully proved, it was laid quite out of the caſe, 
and he was conſidered as ſober at the time. It was alſo ſaid 
that Price had put Lord Oxford upon calling in his 550/. to diſ+ 
treſs Thomas B.; but that was not proved, ſo was laid out of 
the caſe; but it appeared clearly Thomas B. was in neceſſitous 
circumſtances, 
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Herbert ver/us Williamſon. B. R. 


Upon a trial W HILE an action of treſpaſs was depending, to try whe- 
— 0 ther the park and caſtle lands were within the townſhip 
muft follow Of Kendall in the county of Weftmorland, and fo liable to be rated 
the verdict, to the poor of that town, Doctor Rotheram, the diſſenting mi- 
— — niſter there, wrote a pamphlet to prove that the park and caſtle 
dur ion, lands were within the townſhip; whereupon the court was 
y 

power togive moved that an information might go againſt the doctor and the 
lt 8 publiſher, upon an allegation that this pamphlet was written on 
purpoſe to influence the jury of the county of Weftmerland. 

When they came to ſhew cauſe, it was propoſed and agreed by 

the counſel on both ſides, and by the court, that it might be 

tried at Lancaſter upon a feigned ifſue, whether the park and caſtle 

lands were within the townſhip of Kendall; accordingly the 

cauſe was tried at Lancafter, and a verdict was found ſor the 
defendant that they were'within the townſhip. Upon the return 

of the pgſtea, the Maſter refuſing to tax /g upon this feigned 

Yue, which was come into by con/ent, therefore it was moved 

at the Maſter might be obliged to tax defendant his coſts. 


And upon debating this matter by five counſel of a fide, 
Wright, Denniſen, and Foſter, Fuſlices, (abſente C. J. Lee,) were 
clear that the court in this caſe had no diſcretionary power as to 
cots, but that cos by law muſt follow the verdict ; and that this 
matter is not a new queſtion, but was determined in this court 
1 Aunæ, between Still and Rogers, where a feigned action was 
ordered to be tried at the aſſizes, upon an iſſue directed by this 
court upon a matter in the crown office, and there was a verdict 
for the plaintiff, and he had his coſts. Lillys Abr. 477. which 
book, Wright J. ſaid, was of authority in matters of practice; 
and upon ſearch made in the office, this is found to be ſo. Ni- 
cholls v. Nichclls was alſo a feigned iſſue, and cots followed the 
verdict; and this is always /o when a feigned iſſue is directed by a 
ceurt of law ; but when an iſſue is deed by the court of Chan- 

cer, 
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cery, then this court gives no cgſte, but the finding of the jury is 
returned to the Chancery, and cofts there are in the diſcretion of 
that court, becauſe the fatutes giving cots do not extend to courts 
of equity as they do to courts of law. 


The Maſter was ordered to tax the defendant his coſts. 


Rex verſus Johnſon and five others. B. R. 


T HIS is an indictment which charges that the fix defendants, 

together with ſeveral others, unlawfully aſſembled to diſturb 
the peace of the king, upon the 22d of Auguſt in the 24th year of 
King George 2. with force and arms broke and entered the mine 
of N. B. and J. S., and unlawfully took and carried away —— 
pounds of black lead, contra pacem, &Cc. 


It was moved by Mr, Clayton that this indiQment might be 
quaſhed, alledging that this was a mere action of rover or tre/= 
paſs, and not a matter of public concern; and cited Rex v. Archer, 
Hil. 11 Geo. 2. Rex v. Man, ſame term. Trin. 15 Geo. 2, 
Rex v. Newſhail, and Rex v. Dunn, Paſ. 17 Geo, 2. Rex v. 
Gad or Gueſt, Paſ. 22 Geo. 2. Rex v. Maſon, Hil. 11 Geo. 2. 


On the other fide it was ſaid for the proſecutor, and reſolved by 
the whole court, that the number of perſons aſſembled together 
differed this caſe from all the caſes cited, and the defendants are 
not entitled to any indulgence from the court; and if the word 
riot had been in the indictment, it might have been _ proved, 
for this aſſembling was at a time in Cumberland when the judges 
were trying other perſons for the like offence at Carliſle; therefore 
the defendants may demur if they think fit, for it is in the diſcre- 
tion of the court whether they will quaſh any indictment whatever 


upon motion. 


Watſon qui tam verſus Jackſon, B.R. 


T HIS was an action gui tam by a common informer upon the 

ſtatute for killing game. Mr. Clayton moved for judgment 
2s in caſe of a nonſuit, and obtained a rule for the informer to 
ſhew cauſe this term. No cauſe being now ſhewn, the rule was 


made abſolute, 
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Kenrick ver/us Taylor. B. R. 


In an action T HIS is a ſpecial action upon the caſe 4 the defendant 
= _— for diſturbing the plaintiff in his pew in the ſouth aiſle of the 
in bis pew, Church of Wrexham in the county of Denbigh, which he claims 
the plaintiff by preſcription as appurtenant to his meſſuage in the pariſh, The 
— declaration ſets forth, that the plaintiff and all thoſe whoſe eſtate 
he repaired he hath in the ſaid meſſuage have time out of mind repaired the 
it againta pew, Upon Not guilty pleaded, there was a verdict for the plain- 
ranger; tiff, ſubject to the opinion of the court, upon a caſe which ſtated 
diſpute with that at the trial there was no evidence given that the plaintiff, or 
the ordinary. any of the owners of the meſſuage, had ever repaired or been 

obliged to repair the pew, or that the pew had ever wanted 


repairing. | 


This cafe was argued in Hilary term, 24 Geo. 2. by the 
Honourable Mr. Bathurft for the plaintiff, and Mr. Moreton for 
the defendant ; and the fingle queſtion was, Whether the plain- 
tiff can maintain this action without proving repairs done to the 


pew ? 


It was argued for the plaintiff, that as this was an action by 
one in poſſeſſion againſt a mere ſtranger and wrong-doer, that 
there was no neceſlity to prove any repairs ; and that there was 
a great difference between an action againſt a ſtranger, and a con- 
2 Lev. 241. teſt with the ordinary in 3 ; for at common law the or- 

dinary has the diſpoſal of all the ſeats in the church, and although 
they be built and repaired at the charge of the whole pariſh, yet 
that will not ouſt him of his juriſdiftion, and therefore a ſpecial 
title muſt be ſhewn againſt him by building or repairing the ſeat, 
1 Lev. 71. Sir Tho. Jones 3, 4. But poſſeſſion alone is ſufficient 
to maintain this action againſt a ſtranger. 


4 


2 Rol. Abr. On the other ſide it was inſiſted that the church and ſeats are 
— 6. as free to all the pariſhioners as the market or highways, unleſs it 
3 Ind. 202, can be ſhewn that any particular pariſhioner was placed in a cer- 

Comyns tain ſeat by the 25 of the ordinary, or built and has re- 
paired it. And Lord Hales, in a cãſe like this at Wincheſter, di- 
52. rected the jury to find for the defendant, becauſe there was no 


proof tl:at the plaintiff had ever repaired the ſeat. 1 Sid. 203. 


Lee C. J., Denniſon and Foſter J., inclined to think that the 
plaintiff had no occaſion to prove repairs; but Wright J. being 
inclined to think the contrary, time was taken to conſider until 
this term, when the opinion of the whole court for the plaintiff 
was delivered by | 


- Leu 


EasT ER Texu, 25 Geo. II. 1752, 


Lee C. J. It is objected for the defendant, that as repairs were 
laid in the decl ration and not proved at the trial, the potea ought 
to be delivered to the defendant; but we are all of opinion that 
this being a paſeſſry action againſt a ſtranger, and a mere wrong- 
doer, the plaintiff was not obliged to prove any repairs done by 
himſelf or others whoſe eſtate he hath; for it is a rule in lau 


that one in poſſeſſion need not ſhew any title or conſideration for ſuch 
fofſefſron againſt a wrong-doer. 


But it is otherwiſe where one claims a pew or an aiſle in a 
church againſt the ordinary, who undoubtedly has primd facie the 
diſpoſal of all the ſeats in the church; and againſt him a title or 
conſideration muſt be ſhewn in the declaration and proved, as 


the building or repairing, &. And this is the true diſtinction. 


3 Lev. 73- 


The whole court were clearly of opinion, that poſſeſſion. and 
laying it to be appurtenant to the houſe, without laying or prov- 
ing that plaintiff repaired the pew, was ſufhcient againſt a mere 
ſtranger, and relied upon the caſe of Burton v. Bateman, 
1 Sid. 203. 


Judgment for the plaintiff. 
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Perkins, Aſſignee of Hughes a Bankrupt, ver/iz 
| Smith. B. R. 


Trover lies I N trover, the jury find a ſpecial verdict, which in ſubſtance is 
1 1. ſhortly this: That upon the 22d of September 1749, Hughes 
diſpoſes of Was poſſeſſed of the goods in the declaration as his own proper- 
goods the ty, and became a bankrupt that day; that the plaintiff is aſſignee 
property of under the commiſſion; that upon the 23d of September 1749, the 


Th —_ defendant Smith, who is fervant and riding clerk to Mr. Garra- 


ve, whether <vay, to whom the bankrupt was conſiderably indebted, went to 


——_— the bankrupt's ſhop (to try to get his maſter's money) and found 
not fr m bis it ſhut up, and that the bankrupt delivered to Smith the goods in 
walter fur ſo the declaration, who gave a receipt for the ſame in the name of 


his maſter, and ſold the ſame for his maſtcr's uſe. 


It was objected, that the action was improperly brought againſt 
the ſervant Smith, who aCte.| wholly in this matter for his mer, 
and that the conver/ion is found to be to the uſe of his ma/ler, 
whi h is the gif? of an action of trover. After two arguments 
at the bar, the court gave judgment for the plaintiff, 


Lee C. J.—The point is, Whether the deſendant is not a fort- 
feaſer ; for if he is ſo, no authority that he can derive from his 
maſter can excuſe him from being liable in this action. 


Hughes the bankrupt had no right to deliver theſe goods to 
Smith ; the gift of trover is the detainer or diſpoſal of goods (which 
a”: the property of another) wrong fully; and it is found that the 
d-fendant himſelf diſpo/ed of them to his maſter's uſe, which his 
maſter could give him no authoxity to do; and this is a converſion 
in Smith, this diſpeſal being his own zortious act; the at of ſelling * 
the goods ig the converſion, and whether to the uſe of himſelf, or 
another, it makes no difference; I am very well ſatisfied that 
this /ervant has done wrong, and that no authority that could be 
derived ſtom his mafter before, or after the fact, can excuſe him. 


The 
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a The finding that the defendant diſpoſed of the goods ſor his 

er's uſe is only the concluſion of the jury, and does not bind 
the court; the taking upon him to diſpoſe of another's property 
is the tortious act, and the g of this action. Judgment for the 
plaintiff per tatam curiam. | 


* . 


Rex verſus Simmons, a Jew, B. R. 


Th jew was indicted for putting into the pocket of one A- 

ley three ducats, with a malicious intent to charge him with 
felony, and was tried before Mr, Juſtice F9/er at the laſt aſſizes 
for the county of Ee, and found guilty generally as to all the 
counts in the indifment, 


The court was moved for a new trial upon the affidavits of all 
the twelve jurymen, « that they only intended to find the de- 
« fendant -uiley of putting the ducats into A/bley's pocket, and 
& did not intend or underſtand that they had found him guilty 
“e of putting the ducats into his pocket with an intent to charge 
« him with felony ; and Dodſon the foreman ſwears, that he de- 
« clarcd at the bar to the court, when they brought in their 
ce verdict, that they found the defendant guilty of putting the ducati 
*« in Aſhley r pocket, but without any intent.” 


Mr. Juſtice Fofter reported, That after the evidence was gone 
through and ſummed up, the jury departed from the bar to con- 
ſider of their verdict, and gave a private verdict at his lodgings 
that the defendant was guilty ; the next morning they all appeared 
in court at the bar, and being aſked if they ſtood by their former 
verdict, they anſwered they found the defendant guilty. That 

r. Juſlice Feſſer then t I them that there were four counts in 
the indickment, and that the evidence for the king was only ap- 
plicable to the zhird, which charged the defendant with mali- 
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ciouſly putting three ducats into Aſbley's pocket with an intent to 


charge him with felony; and told them that the intent was the 
principal thing to be conſidered by them, and that if they be- 
licved the defendant did not put the ducats into A/bley's pocket 
with an intent ta charge him with felony, they mult acquit him; 
whereupon the foreman at the bar ſaid, * We find him guilty of 
te putting the ducats into his pocket without any intent,” But by 
ſome miltake, or miſapprehenſion of the court, or the jury, or 
of both, a general verdict was taken that the defendant was 
gnilty, 


After this report the jury by further affidavits ſwear that there 
was a very great noiſe in court; and that when the judge directed 
them to acquit the defendant, if they believed he did not put the 
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ducats into A/bley's pocket with an intent to charge him with felony, 
they did not hear or underſtand him. 


This queſtion having been debated by five or ſix counſel of 


each fide, the court gave their opinion for a new trial. 


Lee C. J.—There is no doubt but a new trial may be granted 
in a criminal caſe; and the true reaſon for granting new trials 
is for the obtaining of juſtice z but to grant them upon the i- 
davits of jurymen only, muſt be admitted to be of dangerous con- 
ſequence, Ir appears to me from the report of my brother, and 
the affidavits of Dodſorr the foreman, that this verdict was taken 


by a miſtake, for he ſwears that he declared in court “ that they 


ce did not find the defendant guilty of any intent,” and there- 
fore this is not granting a new trial upon any after-thought of the 
fury, but upon what the foreman Dodſon declared at the bar when 
they gave their verdict. I am very clear in my opinion there 


ought to be a new trial, and the rather as this is a criminal 


matter, 


Wright J.—New trials are generally ſuppoſed to be more an- 
cient than appears in the books, for want of reporters when they 
firſt began to be granted : every caſe of this kind muſt depend 
upon its particular circumſtances z the jury, every man of them, 
come here and tell ug that they were not underſtood, for that 
they declared at the An they did not find the defendant guilty 
of any intent, My brother reports that he told them if they did 
not believe the intent, they muſt acquit him: the jury now 
ſwear, * they did not hear him; therefore I am of opinion it is 
a verdict miſentered, contrary to the declaration of the foreman, 
not contradicted by any of the reſt at the time it was ſpoken at 
the bar; and that it is moſt plainly 20 after-thought, ſo that we 
may keep clear of the danger of granting new trials merely upon 
the affidavits of jurymen : I think this man has been convicted 
contrary to the judgment of his peers ; that he has not had jud:- 
cium parium, and that we are bound to grant a new trial; and 
this being a criminal caſe is more to be favoured as to a new 
trial, than if it had been a civil caſe, 


Denniſon J.— The court will be very cautious how they grant 
new trials upon the affidavits of jurymen, becauſe it would be of 
very dangerous tendency; but in this particular caſe, which 
partly depends upon my brother's report, and partly upon the 
affidavits of all the jurymen, I am very well ſatisfied there ought 
to be a new triul, becauſe it appears both by the report and i- 
davits that this verdi ought not to ſtand, and that the jury were 
miſtaken in giving a verdict contrary to the direction of the judge; 
and that is what I principally go upon, that it is a verdi con- 


trary to the directim of the judge in point of lau: one of the jury 


laid, 
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ſaid, © the defendant had no intent; then the judge ſaid, “ gen 
* muſt acquit him; ſome of the jury ſwear they did not hear, 
others, that they did not undenſtand the judge. 


Foſter JI am of the ſame opinion. I gave no direction at 
all in point of fact, only of law, © that if they did not believe 
« the intent they muſt acquit the defendant:” they told me they 
did not believe any intention: this is a verdif contrary te law, 

New trial granted upon payment of colts. 


A common Soldier's Caſe. B. R. 


HE was brought up by an habeas corpus, whereupon it was re- A common 
turned that he was committed by a juſtice of the peace as — _ 

a vagrant, being charged by the overſeers of the pariſh of Saint — —— 

Ann Soho as a rogue and a vagrant, and running away from his the meaning 

wife and one child, whereby they-are become chargeable to the —— 

og There was alſo an affidavit wherein it was ſworn on be- des 2s 
alf of the pariſh, © that he was a watch-movement maker, and 

« could earn 305. per week, and that he refuſed to maintain 


« his wife and child,” 


It was moved by Mr. Attorney-General that he might be diſ- 
charged upon an affidavit that he was a ſoldier, that he did not 
run away from Sabo, but was billetted at White Chapple when he 
was taken up. Nobody can ſay that the common ſoldiers of the 
army, maintained and kept for the ſupport of our liberties and 
property, are rogues and vagabonds, or.idle and diſorderly per- 
ſons within the flat. 17 Geo. 2, 

Per curiam—He cannot be a vagrant within this act of par- 
lament, ſo muſt be diſcharged, go 


Tempeſt verſus Metcalf, B. R. 


FPHREE feigned iſſues were directed by this court to be tried, 1f any one 
and there was a verdict for the defendant upon the iſſue of ive be 
the moſt material conſequence, and for the plaintiff upon the — 
others; and it was moved therefore that the plaintiff might have mu# have 
no coſts: but per curiam—lf any one iſſue be found for the bis cofts. 


plaintiff he mult have his coſts, 


— . OR ng 
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Rex ver/us The Biſhop of St. Aſaph. B. R. 


Attachment M* Nares moved for an attachment againſt the biſhop for not 


— bro returning a fiers faciar de bonis ecclefiaflicis. 
peer, but for | | 
29 Per curiam — There is no doubt but an attachment may Iſſue 


— od againſt a peer for refuſing to obey the proceſs of the court; but 
cleſiaſticis, it ſeems the chancellor, commiſſary, or official are the proper per- 


It is proper — ſons to return theſe writs; and in Michaelmas, 6 Geo. 1. in the 
the chancet. Caſe of the King v. Loggen, Chancellor to the Biſhop of Saliſbury, 
lor, commiſ- an attachment iſſued againſt him (the Chancellor) for not re- 
Gary, or of- turning a fieri facias de bonis ecclefiaſticis againſt one Janes Clerk ; 


* therefore look into precedents. 


Rex verſus Collier and Cape. B. R. 


judgment HE defendants were indicted, tried, and convicted at Hicks; 
upon a con- Hall for inſulting Mr. Smith a juſtice of peace, in the 
— execution of his office, at his houſe in Or mond ſtreet, found 
for a month, guilty, and adjudged that they ſhould be impriſoned for a month, 
— aſk — and aſk pardon of the juſtice at his houſe, and to advertiſe it in 
vertifeit; the the Daily Advertiſer. They having ſuffered a month's impriſon- 
latter part is ment, but not aſked pardon or advertiſed, were now braught up 


void, by habeas corpus, and moved to be diſcharged. 


Per curiam—So much of the judgment as is legal has been 
executed, and they mult be diſcharged, for the other part of the 


judgment is void, 


Rex verſus The Mayor and Burgeſſes of Oakhamp- 
ton. B. R. | 


A Taker D. US to admit J. S. to his freedom, as being the 
— _ eldeſt ſon of a freeman; they return there is no ſuch cuſ- 
rough is a tom, and that no man is entitled to his freedom but by ſervi- 
good uE Zude : this matter was traverſed, and the queſtion at the trial 
pe kg ne was, Whether by cuſtom every perſon being the eldeſt ſon of a 
whereby his freeman born within the borough be entitled to be a freeman 
fon is en- thereof; and the father of J. S., who had gained his freedom 
* by ſervitude, was called to prove the cuſſom, but was refuſed to 

be admitted by the judge who tried the cauſe, and thereupon 


there was a verdict for the deſendants. 


It was now moved for a new trial, becauſe the father ought 
to have been admitted to prove the chf em. And 
; Per 
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Per curiam There is no reaſon to ſay the 2 ſhould be 
refuſed, for he has no intereſt in the queſtion, but rather comes 
to narrow his own intereſt which was gained by ſervitude : ſup- 
poſe a legacy be given to a ſon, ſurely the father may be admitted 
a witneſs to prove the will: the court were very clear, and 


granted a new trial. 


MICHAELMAS TERM, 


26 Geo, II. 1752, 
Began upon the 6th of November by the late Act 


of Parliament. 


Grayſon ver/us Atkinſon. In Chancery, Nov, 7. 
A TESTATOR ſeiſed in fee by will expreſſed himſelf thus 


at the beginning thereof: As to all my temporal eſtate 
« wherewith it hath pleaſed God to bleſs me, I give and deviſe 
te the ſame as follows:“ then gives ſeveral legacies to A., and 
directs him to ſell all or any part of his real and perſonal eſtate 
for the payment of his debts and legacies, and deſires three per- 
ſons to aſſiſt him in the ſale thereof, and to be ſuperviſors of 
his will; and after giving ſome legacies to others, concludes his 
will with this re/duary deviſe, via. As to all the reſt of my 
© goods and chattels real and perſonal, moveable and immove- 
« able, as houſes, gardens, tenements, my ſhare in the cop- 
% peras works, c. I give to the ſaid A.,“ without making uſe 
of the word e/tate, or any words of limitation whatever. 


The queſtion now is, What eſtate or intereſt 4. took in the 
real eſtate by this will ? | 


Lord Hardwicke C.— I doubted at firſt, but now am clearly 
of opinion, (as the teſtator had a fee,) thot A. takes a fee ; there 
is no doubt but the teſtator, when he fays, “ As to all my tem- 


« poral eſtate, &c.” in the begi ni: g of his will, he intended 
thereby 
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thereby to diſpoſe of a// the eſtate he had in the world, both 
with regard to the quantity and quality thereof. 2dly, There is 
no doubt but the inheritance is charged with, his debts and lega- 
cies z and the word temporal is here put in oppoſition to his erer- 
nal or ſpiritual concerns, agreeable to Lord Talbats conſtruction 
in the caſe of and does not mean a life-eſtate or 
term of years, but as if he had ſaid, “ a// my worldly eftate.” 
Yet I do not ſay but that notwithſtanding theſe words he might 
afterwards have qualified them, and made more particular, limited, 
or partial diſpoſitions of his eſtate; for intention at firſt is one 
thing, and the execution of that intention is another, 


It appears that he had it in view to diſpoſe of the he when 
he directs, that all or any part of his eſtate ſhould be ſold, for it 
is poſſible the debts and legacies might exhauſt the whole; and 
though there is not the word effate, nor any words of limitation 
in this reſiduary deviſe, yet A. takes a fee thereby; for what is 
the word re/? to relate to but to his temporal eſtate, which he 
was diſpoſing of; for he ſays, “ As to the reſt of my goods and 
« chattels real and perſonal, moveable and immoveable, as 
« houſes, gardens, tenements, &c. I give them to A.” He has 
here explained by the words, as houſes, gardens, tenements, &c. 
what he meant by his yoods and chattels real and perſonal, moveable 
and immoveable ; but it he had not ſo explained himſelf, I do not 
| think that the words goods and chattelt real and perſonal, moveable 
i and immoveable, would have carried the lands by the law of Eng- 
| land, though they might have ſo done by the civil lav; and the 
word as is as much as if he had ſaid, I mean, for a man is not 
confined to make uſe of /egal technical 2words in his will, but may 
uſe what words he pleaſes, provided he explains his meaving 
clearly. All the reſt, &c. plainly relates to ſomething mentioned 


ix | before, and that mentioned before, which he was about to diſ- 
h Pole of, was all his temporal at, which paſſes a fee, when 
| the teſtator has one. Vide 2 Vern, Yo. 3 Peere Wrms. 295, 


0 | 1 Salk. 234. 
ö 


Elliot ver/us Lane. B. R. 


Scire facias SN facias upon a recognizance of bail; the defendant pleads 


—— that the venue is in the county of Southampton, and the bail 


there was no was acknowledged in Middleſex, and that no capias ad ſatigfa- 
capias fatiſ= cicndum was taken out againſt the principal defendant ; the plain- 


ſaciendum . . l , | £ 
again the tiff replies, there was a ca. /a. iſſued and returned non g inven 


principal; tus the defendant rejoins that the ca. /a. did not lay four days 
replication in the ſheriff's office. Demurrer, It was objected for the 


there was; ; a i 
rejoiuder that it did not lie four days in the ſhetiff 's office, this is 2 departure. 


plaintiff 
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plaintiff that the defendant's rejoinder was a departure from his 
plea; for in his plea he ſays there was no ca. ſa., and in his re- 
joinder admits there was a ca. /a., but that it did not lay four 
days in the office. The court was of opinion that this is clearly 
a departure, and gave judgment for the plaintiff. 


Emerſon ver/us Hawkins and others. B. R. 


T HE plaintiff makes an affidavit, © that the defendants are 

« indebted to him in 103 J. for goods of the plaintiff, which 
te the defendants have converted to their own uft;” upon this 
offidavit the defendants are arreſted, and it is now moved by the 
Attorney and Solicitor General that the defendants may be diſ- 
charged out of cuſtody upon common bail, on an affidavit that the 
| defendants are Cuſtom-houſe officers, and ſeized the goods as 
prohibited and uncuſtomed goods which are now in the king's 
warehouſe, and that a proſecution is now carrying on in the 
court of Exchequer in order that they may be either condemned, or 
that a 4vrit of delivery may iſſue in caſe they have been unlaw- 
fully ſeized. l 


Mr. Ford for the plaintiff— The affidavit of the plaintifF is poſi- 
tive to a debt, and the court cannot now receive any affidavit to 
contradict or explain it; and this is not like the caſes in the 
Common Pleas, where the whole circumſtances of the ſ-izure ap- 
peared in the affidavits to hold to bail: to grant this motion 
would be to try the cauſe on affidavits, and there would be the 
ſame reaſon for doing ſo in every caſe where the defendant can 
juſtify ; as if a plaintiff ſwears to his debt, the defendant might 
come and ſwear, It is true I owe the debt, but the ſtatute of li- 
mitations has run, ſo pray diſcharge me upon common bail. 


Attorney-General—The officers have ſeized for the benefit of 
the crown, and the goods are now (as it were) in the cuſtody of 
the Jaw, and if the plaintiff has a right to them he is in no dan- 

er of loſing them; they are now out of the power of the de- 
133 and if officers of the revenue be liable to arreſts in 
theſe caſes, it will be a great inconvenience. 


Lee C. J.— The plaintiff having ſworn poſitively that the de- 
fendants are indebted, in order to hold them to bail, it is the 
known courſe of the court that we cannot receive any affdavit to 
explain or contradict the plaintiff's oath ; even an afadavit of the 
plaintiff's confeſſion” that a defendant owes him nothing cannot 

be received, and the court have determined that the plaintiff may 
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deed, it is well enough, becauſe the value of the goods is aſcer- 
tained thereby; and though it may be inconvenient to theſe 
officers, yet there would be ten times more inconvenience if we 
were to try whether plaintiff ſwears true : they took nothing by 


the motion. 


Griffith ver/us Walker, Eſq. Sheriff of Radnorſhire. 


GCPECIA L aQtion upon the caſe againſt the ſheriff of the 
county of Radnor for a falſe return of a ſcire facias iſſued out 
of the court of Exchequer againſt the plaintiff; whereupon the 
defendant returned a ſcire fect ; and the plaintiff avers that the 
defendant did not give him notice, by reaſon whereof an execu- 
tion was awarded, and the plaintiff's goods were taken in execu- 


tion to the plaintiff's damage. This action is laid in the county 


of Tereford, and the ſact alledged is, that the ſheriff made this 
return at Xington in that county. 


The defendang demurs, and ſhews for cauſe of demurrer that 
the return is alledged to be made by the ſheriff of Radnor in the 
county of Hereford, ; 


It was argued for the defendant that this is a /ocal action, and 
ought to have been laid in the county of Radnor, becauſe what- 
ever acts the ſheriff does in his office, mult be done in his own 
county, or at leaſt the law ſuppoſes he does ſuch acts there; and 
2 Salt. 669. was cited as in point to ſhew that this kind of action 
mult be laid either in Midaleſex, where the return is filed, or in 
the county where it is made. 


E contra, It was argued for the plaintiff, that the queſtion is 
not, Whether the ſheriſf can execute a writ, or ſummon the party 
out of his county ? but whether he cannot make the return in any 
other county? and it was inſiſted upon that he may ; it was 
compared to an action againſt the ſheriff for an eſcape, which may 
be laid in any county in England, for an eſcape in one county is 
an efcape every where. The ordinary may grant adminiflration 
out of his dioceſs, Godb. 33. and a juſtice of peace may take an 
examination as to a robbery out of his county, Cro. Car. 211, 


212, 


Lee C. J. It is certain the ſheriff may indorſe his return upon 
a writ any where: it is laid here, that he did this, and delivered 
the writ of Aire facias at Kington in Herefordſhire, and for any 
thing we know the fact was really done there, and the plaintiff 
has his election to lay his action where he can prove the fact 
done; and the caſe of the Ordinary, Godb. 33. and of the * 
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of peace, Cro Car. 211, 212. are very material in point, The 


falfity of the return is the cauſe of action, and that which is wrong, 
is /o univerſally and everywhere, like an eſcape. Platod. 37. b. 


Styl. 107; And if the plaintiff. had undertaken to give evidence 


that the ſheriff delivered the writ in Herefordſhire, this court 
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would not have changed the venue, if there be matter of lau or 


record and matter in pais in different counties, the plaintiff has 
his elefion to lay his action in which of the counties he pleaſes. 


Judgment for the plaintiff per totam curiam. 


! 


Jones verſus Tub. In Error. B. R. 


D/ G HTON and another became bail for the plaintiff in error; 
Djghton being excepted to, did not juſtify in court, and ſo 
one Sleeper was added a bail in his ſtead and juſtified ; Dighton 
did nat apply to the court to have his name [truck out of the bail- 
piece as he might have done, and afterwards Sleeper becoming in 
ſolvent, the defendants would have had recourſe to fix Dighton 
with the debt, and therefore it was now moved on the behalf of 
Dighton that his name might be ſtruck out of the bail-piece, which 
was granted per totam curiam ; for as he was excepted againſt and 
refuſed to juſtify, he might reaſonably think he was no longer 
hail, and ſo did not move to have his name ſtruck out before. 


or: 


Daubers ver/#s Pender. In Error. 


* was a tranſcript of a record in error from an inferior court, 

wherein there was 'a miſtake, and therefore it was now 
moved for leave to amend the tranſcript by the record below upon 
payment of coſts, becauſe diminution cannot be alledged in a re- 
cord in error from a baſe court ; and although it was opjected that 
it does not appear to the court that the record beloqo is right, yet 
per curiam— This has been often done, an: le in nd 
Chamley, Paſ. a Anne, was produced and read, which runs thus: 
Paſche 4 Anne. Sabbati prox* poſt craſtinum. aſcenfionis domini. 
Read and Chamley. © Ordinatum eft quod referatur magiſtro Clark et 
quod ipſe in preſentia attornatorum ambarum partilim emendet recor- 
dum brevi de errore annexum ſecundum ſepatales proceſſus in curia 
inferigre hobitee, corom ipfe ger partes Madifia; producer. Bu 


motione Jacobi Montague militis. © 


And Lee C. J. ſaid he remembered an K made upon 


his own motion; by the minutes of the books of a corporation 
court of record in the time of Lord'Chief Juſtice Parker, and 
the hnoks were produced before the Man, i 
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* 


Griffith verſus Williams. B. R. 


Traveiſe, T RESPASS for entering the plaintiff's houſe, and taking and 
Treſpaſs ; 

def-ndant 
juſtifies un- | « 
der a he- inhabitant in the town of Ofweſtry, which is a corporation by 
=—y , Preſcription by the name of mayor, aldermen, and common 
duty called council; that there is a priſon within the corporation which has 
— been uſed to be repaired time out of mind by the corporation, 
o INE like 


_ "wad take of every inhabitant not being a burgeſs, a certain rate called 


right to diſ- 


— ad two other ways with little variation. 


The plaintiff replies that the defendants are guilty of a treſpaſs 

of their own wrong; ab/que hoc that the corporation for time out 

of mind have been uſed to rate and take of every inhabitant not 

being a burgeſs a certain rate called a tenſary. There are the like 

| replications to the other pleas. The defendant demurs, and 

ſhews for cauſe that the plaintiff has only traverſed the preſcrip- 
tion for the duty, and not the right to diſtrain for it. 


This caſe was argued twice at the bar; and it was objected for 
the defendants that the replication is ill, becauſe the plaintiff has 
only traverſed the right to the duty, and not the right to diſtrain 
far it: and if an iſſue had been taken upon this zraver/e it would 
not have made a final end between the parties; for ſuppoſe an 
ifſue had been taken and found for the defendant, it would have 
been only ſaying that the defendant had a right to the duty, but 
not that he had any right to diſirain for it; indeed if a verdi had 
been found for the plaintiff it would have made an end between 
the parties; but if ſor the defendant, there muſt have been a 
repleader. Comyns 148. If the right to diſtrain had been put in 
iſſue, it would have made an end, 


On the other ſide for the plaintiff it was inſiſted, that if the 
defendant's plea be falſe in any material fact, the whole falls to 
the ground, and that | ang of the juſtification which is not traverſed 
or denied is admitted; ſo that if there, had been a verdict for 
the defendant upon the iſſue tendered, it muſt have been taken 
upon this record, that the defendant would have a right to diſ⸗ 
train, becauſe that is not traverſed or denied by the plaintiff, 


The 


Mrcnartmas Term, 26 Geo, II. 17 52. 


339 


The three material facts in the defendants plea, are, The con- 
fideration for this duty, the duty itſelf, and the right to diftrain 


for it; and it would have been ſufficient to have put any one of 

theſe in iſſue ; and it does not lay in the defendant's mouth to 
complain that the plaintiff has not put all the preſcription in 
iſſue, for he has leſs to prove; the uſe of pleading is to avoid 
prolixity, and to prevent judges and juries from being troubled 
with unneceſſary matter. Co, Lit. 126. 30g. 


Some exceptions were taken to the plea and the cuſtom ; but 
as the whole court were of opinion that the traverſe was well 
enough, they determined nothing concerning the plea, but 
' ſeemed to think that ſuch a cuſtom could not be ſupported. 
Deniſon J. ſaid, Suppoſe a man claims a right to common pur 
cauſe de vicinage in A. and B. it was never doubted but a traverſe 
of the right in A. would be ſufficient without traverſing is 


right in 3. 5 
| Judgment for the phintiff. 


Kelly verſus Devereux.” B. R. 


HE affidavit for holding the defendant to bail is made bya 
third perſon, who ſwears © that the defendant is indebted 
« to the plaintiff in a certain ſum of money, as appears by k 
« bottomry bond in the deponent's cuſtody, and that the defend- 
e ant on Lach a day acknowledged the debt to him, and pro- 
«* miſed to pay the ſame to the deponent who has authority 
« from the plaintiff by letter of attorney to receive the ſame;“ 
it was moved by Mr. Hume that the defendant might be diſ- 
charged out of cuſtody upon common bail, for want of a fofirive 
affidavit of the debt. 


For the plaintiff, who was abroad, it was inſiſted that a more 


poſitive affidavit than the preſent cannot be made in a cafe where 
e plaintiff is abroad, for here is the defendant's confeſſion and 


promiſe to pay; and in caſes of executors and adminiſtrators a 
more poſitive affidavit cannot be made, | 


But per curiam —There muſt be a poſitive affidavit of a ſubſiſt- 
ing debt at the time of making the athdavit and ſuing forth the 


* 


Common 
bail allowed 
for want of a 
poſitive aff . 
davit vf the 
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See ante, 
121. 2315 
232. 


writ, and the want thereof cannot be ſupplied aſterwards; and 


in the caſe of an adminiſtrator, who ſwore to a debt as it ap- 
d by the books of the inteſtate, it was held inſufficient ta 


are 
hold to bail. Mr. Pratt for the plaintiff. 
85 Defendant diſcharged upon common bail 
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| Rex verſus Rock. B. R. 
Baron and A NT order of boffordy was made that the defendant mould paz 


me 7 205. and 1 f. 6.d. per week to the overſeers of the poor © 
may be ad- the pariſh of Kirby Moorſide in I ort/bire towards the maintenance 
mitted ®. of a baſtard child, upon the oath of a. married woman alone, who 
ove the | 22222 . e 
fact of adul- {wore that her huſband was in gaol long before ſhe was got with 
tery with the baſtard child and ever ſince, and that /e had no acceſs to 


| her, but not him nor be to her, and that Rook begot. the 'baftard. 


to prove the 

þaron had 0 © 155 8 2 r 
no acceſs, And now it was objected by Serjeant Agar that the order 
ought to be quaſhed, becauſe a wife cannot be admitted to prove 


that her huſband had no acceſs to her. 


And ſo it was ruled by the whole court; and they cited. the 

King and Reading in Michaelmas and Hilary, 8 Geo. 2. where 

Lord Hardwicke fd that although a wife might be admitted ta 

prove the fact of adultery, yet ſhe ſhall not be admitted to prove 

that her huſband had no acceſs, becauſe that may be proved by 

other perſons, and an order of baffardy could not therefore be 

2 Stra. 925- made upon her oath alone. The caſe of the King and The . 
5 of Bedall differs from this, for there were witneſſes to prove the 
uſband had no acceſs, Per curiam—As the juſtices have deter- 

mined ſolely upon the evidence of a wife, the order muſt be 
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Goodtitle of the Dettiife of Hood verſus Stokes, 


1751, the following caſe was made for the judgment of the * equally e 


P ejectment for lands in the county of Farwick, tried in 
court: 


| 2 Gurl being ſeiſed in fee of the freehold lands in queſtion; 
by leaſe and releaſe of the 6th and 7th of December 1695 granted 
and conveyed the ſame to truſtees, to the uſe of himſelf and his 
wife for life, and for the life of the longer liver of them, re- 
mainder to the uſe of their children begotten between them in 
ſuch ſhares arid proportion, and for ſuch eſtate and eſtates, as 
the ſaid 72 Gurl ſhould by his deed or will appoint; and for 
default of ſuch appointment, then to the uſe of all and every of 
the children of the ſaid John Gurl and their heirs equally to be 
divided amongſt them. 


John Gurl died without making any appointment, leaving four 
children; and the ſingle queſtion is, Whether by the words 
equally to be divided among ft them, they ſhall take as tenants in 
common, or as jointenants. 


This cife wis learnedly srgued for the plalotif in Belly term 


laſt by ® John Eardley Wilmot for the plaintiff, and John Ford » Lord Chief 
for the defendant; and again in Michaelmas term laſt by Mr, J»*iceofthe 


Kuster for the plaintiff, and Mr. Hume for the defendant z and 


After time taken to conſider till this term, Les C. I. delivered 
the unanimous opinion of the whole court : —That this being a 
deed of uſes, muſt be conſtrued according to the intent of the 


Theſe 
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parties, which moſt plainly is, that the children ſhould take ix 


common; and they relied upon the caſe, of Fiber and Wigg, 
x Salk. 391., where the ſame point was determined in the caſe 
of a copyhold ſurrendered to the uſe of A., B., and C., and their 
heirs equally to be divided between them and their heirs, and 
was held by Turton and Gould juſtices, contra Holt, to be a te- 
nancy in common, and judgment was given accordingly, which 
(Lee C. J. ſaid) was never reverſed, notwithſtanding what is ſaid 
in the caſe of Stringer and Phillips, Eq. Ca, Abr. 291. in the 
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marginal note; they alſo cited the caſe of Rigden and Valere, be- 
fore the Lord Chancellor, March 25, 1751, which was thus: 
G. E. by deed of the 5th of Augu/t 1710, in conſideration of 
love and affection to his wife and children, covenanted to ſtand 
ſeiſed to the uſe of his wife for life, and after her deceaſe to the 
uſe of his two daughters and their heirs equally to be divided 
between them; one of the daughters made her will, and the 
queſtion was, Whether this was a ſaintenancy or a tenancy in 
common ? My Lord Chancellor gave his opinion that it was in 
common. After he had taken time to conſider, he ſaid he had 
well conſidered the caſe, and that after he had delivered his opi- 
nion, if the parties were diſſatisfied with it, he would ſend it to 
this court to be argued. Lord Chancellor ſaid: It is ſettled 
« that the words equally to be divided in a will do create a te- 
& nancy in common; the word equally of itſelf, or the words 
& ſhare and. ſhare alike, will do the ſame;” but it is objected it 
muſt be taken otherwiſe in a deed. Now I know of no ſolemn 
determination that theſe words will not make a tenancy in com- 
mon even in a deed. The principal caſe as to this point is Fiber 

v. Wigg, which was ſaid at the bar to be a doubtful authority, - 
and that the judgment was ſaid to be reverſed ; but there never 
was any reverſal of it, or writ of error brought, and therefore it 
is an authority as to a ſurrender of copyhold lands; and the ano- 


nymous caſe in 2 Vent. 365. is directly in point to the preſent 


caſe ; and upon the beſt conſideration of this queſtion, I am in- 
clined to think that theſe words, ** equally to be divided,” be the 
in a will or deed, will make a tenancy in common; to ſay otherwith 


would be to contradict the intent of the parties. I have the 


great opinion of Holt againſt me; but that of the two judges 
againſt him has more of natural juſtice and reaſon in it, though 


| Holt's has more of refined legal learning. Juſtice Gauld's argu- 


ment is an extraordinary good one, and is not anſwered to m 
ſatisfaction. The Attorney-General was ſatisfied with the Lor 
Chancellor's opinion, and there was a decree accordingly ; and 
upon theſe authorities this court gave judgment in the caſe at 


- bar, that the words equally to be divided in a deed of uſes create a 


tenancy in common. 


February. 3, 1753, in this term, the Reporter was called to the 
degree of Serjeant at Law. 
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